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ER 35: 03/17/2009 District Court Memorandum of Decision and Order [Dist. 

Ct. Docket No. 98] 

 

ER 78: 08/30/2006 District Court Order and Opinion re: Procedural Status of 

Claims [Dist. Ct. Docket No. 70] 

 

ER 116: 06/26/1998 Arizona Supreme Court Order Denying Petition for 

Review and Supplemental Petition for Review 

 

ER 117: 02/19/1998 Cochise County Superior Court Order Denying 

Supplemental Petition for Post Conviction Relief 

 

ER 118: 02/18/1998 Cochise County Superior Court Findings of Fact and 

Conclusions of Law re: Supplemental Petition for Post 

Conviction Relief 

 

ER 120: 06/27/1997 Supreme Court Order Granting Leave to File 

Supplemental Petition for Post Conviction Relief 

 

ER 122: 04/29/1997 Cochise County Superior Court Order Reinstating 

Harriette Levitt as Counsel of Record; Vacating Order 

Granting Permission for Levitt to Withdraw; Denying 

Request for Co-Counsel and other Relief 

 

ER 124: 03/06/1997 Cochise County Superior Court Order Denying Petition 

for Post Conviction Relief 

 

ER 268: 05/09/1997  Stokley=s letter to the Honorable Judge Matthew 

Borowiec 

 

ER 270: 02/02/1998  Stokley=s Letter to the Clerk of the Arizona Supreme 

Court 

 

ER 368: 01/24/2000 Stokley=s Traverse [Dist. Ct. Docket No. 49] 

 

ER 454: 06/21/1999 Stokley=s Second Amended Petition for Writ of Habeas 

Corpus [Dist. Ct. Docket No. 33] 

 

ER 583: 02/03/1998 Stokley=s Request for Hearing re: Petition for Post 

Conviction Relief filed in Cochise County Superior Court 
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ER 600: 12/02/1997 Attorney Harriette Levitt=s Motion for Compensation of 

Appointed Counsel (Interim Billing); Affidavit 

Accompanying Motion for Compensation of Appointed 

Counsel  filed in Cochise County Superior Court 

 

ER 604: 10/10/1997 Stokley=s Supplement Petition for Post-Conviction Relief  

filed in Cochise County Superior Court 

 

ER 617: 06/10/1997 Stokley=s Reply to State=s Response to Petition for 

Special Action filed in the Arizona Supreme Court 

 

ER 651: 05/07/1997 Stokley=s Request to Appoint Counsel for the Limited 

Purpose of Appearing Before the Arizona Supreme Court 

on a Special Action; Petition for Special Action; and 

Request to Stay all Superior Court Proceedings filed by 

Carla G. Ryan.  Filed in the Arizona Supreme Court 

 

ER 665: 05/06/1997 Stokley=s Petition for Review filed in Cochise County 

Superior Court 

 

ER 681: 04/15/1997 Stokley=s Motion for Reconsideration and Request Leave 

to Amend Petition for Post Conviction Relief (filed by 

Carla Ryan) Appointing Carla Ryan as Counsel for 

Stokley dated March 13, 1997 and Levitt=s Motion to 

Withdraw and Order Appointing Carla Ryan dated March 

12, 1997 Filed in Cochise County Superior Court 

 

ER 715: 01/15/1997  Stokley=s Letter to Denise Young 

 

ER 717: 02/15/1997 Stokley=s Letter to the Honorable Judge Matthew 

Borowiec 

 

ER 730: 03/31/1997 Stokley=s Reply to Opposition to Motion to Appoint 

Co-Counsel filed in Cochise County Superior Court 

 

ER 813: 03/31/1997 Stokley=s Prosecutor Misconduct Motion and Motion to 

Remove the Attorney General=s Office Or, In the 

Alternative, to Hold the Attorney General=s Office in 

Contempt and to Award Attorney Fees filed in Cochise 
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County Superior Court 

 

ER 833: 03/21/1997 Stokley=s Reply to Motion to Vacate Dismissal of 

Counsel, or Alternatively, to Clarify Role of Substituted 

Counsel filed in Cochise County Superior Court 

 

ER 842: 03/20/1997 State=s Opposition to Motion to Appoint Co-Counsel  

filed in Cochise County Superior Court 

 

ER 845: 03/18/1997 Stokley=s Request for Extension to File a Motion for 

Reconsideration filed in Cochise County Superior Court 

 

ER 852: 03/18/1997 Stokley=s Request to Have Co-Counsel Appointed filed 

in Cochise County Superior Court 

 

ER 854: 03/17/1997 State=s Motion to Vacate Dismissal of Counsel or, 

Alternatively to Clarify Role of Substituted Counsel filed 

in Cochise County Superior Court 

 

ER 859: 03/17/1997 Levitt=s Motion for Compensation of Appointed Counsel 

(Final) filed in Cochise County Superior Court 

 

ER 866: 03/10/1997 Levitt=s Motion to Withdraw (03/10/1997) 

 

ER 872: 01/10/1997 Stokley=s Petition for Post Conviction Relief filed in 

Cochise County Superior 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Richard Dale Stokley, 
Petitioner, 

VS. 

Charles L. Ryan, et al., 

Respondents. 

No. CV-98-332-TUC-FRZ 

DEATH PENALTY CASE 

MEMORANDUM OF DECISION 
AND ORDER 

Richard Dale Stokley (Petitioner), a state prisoner under sentence of death, petitions this 

Court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, alleging that he was 

convicted and sentenced in violation of the United States Constitution. (Dkt. 1.)• For the 

reasons set forth herein, the Court concludes that Petitioner is not entitled to habeas relief. 

Charles L. Ryan is substituted for Dora B. Schriro, as Acting Director, Arizona 
Department of Corrections. Fed. R. Civ. P. 25(d)(1). 

2 "Dkt." refers to documents in this Court's file. As is customary in this District, 
the Arizona Supreme Court provided to this Court the original trial and sentencing 
transcripts, as well as certified copies of the various state court records. (Dkt. 68.) The 
Court will utilize the following designations for these materials: "ROA I" refers to the six- 
volume record on appeal prepared for Petitioner's direct appeal to the Arizona Supreme 
Court (Case No. CR-92-278-AP); "ROA II" refers to the two-volume record on appeal 
prepared for Petitioner's petition for review of the denial of post-conviction relief (Case No. 
CR-97-287-PC); '°ROA III" refers to the one-volume record on appeal prepared as a 
supplemental record for Petitioner's petition for review (Case No. CR-97-287-PC); "RT" 
refers to the court reporter's transcript. 

ER- 35 

ase 4:98-cv-00332-FRZ Document 98 Filed 03/17/2009 Page 1 of 43 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Richard Dale StoNey, 

Petitioner, 

Dora B. Schriro, et al.,1 

Respondents. 

No. CV-98-332-TUC-FRZ 

DEATH PENALTY CASE 

ORDER AND OPINION RE: 
PROCEDURAL STATUS OF CLAIMS 

Petitioner Richard Dale Stokley ("Petitioner"), a state prisoner under sentence of 

death, petitions this Court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. He 

•eges•that=he=was•c•nvieted•und..senteneed-in•vi•ati•n•f•the•-United•States•.G•nsfat•ti•n•= 
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(Dkt. 1.)2 This Order addresses procedural bar and other issues raised by Respondents' 

answer to the petition. 

FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

In 1992, Petitioner was convicted by a jury of two counts oflddnapping, one count 

of sexual conduct with a minor under the age of fifteen, and two counts of premeditated first 

degree murder in the deaths of two thirteen-year-old girls in a remote area in Southeast 

Dora B. Schriro, Director of the Arizona Department of Corrections, is substituted 
for her predecessor pursuant to Fed. R. Civ. P. 25(d)(1). 

2 "Dkt." refers to documents in this Court's file. 

ER 78 
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Claims B-l, I, J, K, and M are plainly meritless; these claims will also be dismissed with 

prejudice. Petitioner has fairly presented and actually exhausted Claims A-l, C, E, and G; 

these claims will be decided on the merits in a separate order following additional briefing. 
Accordingly, 

IT IS ORDERED that the following claims are DISMISSED WITH PREJUDICE: 

(a) Claims A-2, A-3, B-2, D, F-l• F-2• F-3, H-l, H-2, and L based on a procedural bar; and 

(b) Claims B- 1, I, J, K, and M on the merits as a matter of law. 

IT IS FURTHER ORDERED that, no later than sixty (60) days following entry of 

this Order, Petitioner shall file a Memorandum regarding the merits only of Claims A- 1, C, 

E, and G. The Merits Memorandum shall specifically identify and apply appropriate AEDPA 
standards of review to each claim for relief and shall not simply restate facts and argument 

contained in the amended petition. Petitioner shall also identify in the Merits Memorandum: 

(1) each claim for which further evidentiary development is sought; (2) the facts or evidence 

sought to be discovered, expanded or presented at an evidentiary hearing; (3) why such 

evidence was not developed in state court; and (4) why the failure to develop the claim in 

state court was not the result of lack of diligence, in accordance with the Supreme Court's 

decision in Williams v. Taylor, 529 U.S. 420 (2000). 
IT IS FURTI:IF•R ORDERED that no later than forty-five (45) days following the 

filing of Petitioner's Memorandum, Respondents shall fllea Response Re: Merits. 

IT IS FURTH]gR ORDERED that no later than twenty (20) days following the 

filing of Respondents' Response, Petitioner may file a Reply. 

IT IS FURTHER ORDERED that if, pursuant to LRCiv 7.2(g), Petitioner or 

Respondents file a Motion for Reconsideration of this Order, such motion shall be flied 

within fifteen (15) days of the filing of this Order. The fding and disposition of such motion 

shall not toll the time for the filing of the merits briefs scheduled under this Order. 

IT IS FURTHER ORDERED that the Clerk of the Court shall, pursuant to Fed. R. 

Civ. P. 25(d), substitute, as a Respondent, Dora B. Schriro for Terry Stewart as Director of 

the Arizona Department of Corrections. The Clerk shall update the title of this case to reflect 

37 ER 114 
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JUN 3 0 1998 

STATE OF ARIZONA 

402 ARIZONA STATE COURTS BUILDI•IG 
1501 WEST WASHINGTON 

PHOENIX• ARIZONA B¢¢OO'7.3329 

TELEPHONE: (602) 542-9395 

KATHLEEN E, KEMPLEY 
CHIEF DEPUTY CLERI• 

June 26, 1998 

STATE OF ARIZONA vs. RICHARD DALE STOKLEY 
Supreme Court No. CR-97-0287-PC 
Cochise County No. CR-91-00284A 

•GREETINGS: 

•The following action was taken by the Supreme Court of the State of 
Arizona on June 25, 1998, in regar d to the above-referenced cause: 

{ •RED: Petition for Review Ion denial of .Post Conviction Relief] 
DENIED. 

FURTHER ORDERED: Supplemental Petition for Review DENIED. 

NOEL K. DESSAINT, Clerk 

TO 

Hon. Grant Woods, Arizona Attorney General 
Attn: paul J. McMurdie, Esq. 

•ric J. Olsson, Esq., Assistant Attorney General Tucson Office 
•arriette P. Levitt, Esq. 
Richard Dale Stokley, DOC 92408, Arizona State Prison-Florence 
Hon. Matthew W. Bor0wiec, Judge., Cochise County Superior Court 
Denise Lundin Glass, Clerk, Cochise County Superior Court 
Alan K. Polley, Esq., Cochise County Attorney Attn: Chris Roll, Esq. 
Jennifer Might, Administrator, Arizona Capital Representation Project 

[Information Copy 0nly] 
•Paula C. Nailon, Esq., Project Manager (Southern Counties), Arizona Capital 

Litigation Law Clerk Project [Information Copy Only] 

= ER- 116 
!--- •\•\ 
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•"Nf./T• •,•{•SY A•FION: DECISION 

FILED 

FEB 1 9 1998 
0•N{S•LUND•NBLASs 

CLERKSUPERIOR CO UBT BY-...--•0EPUTY 

The court having considered defendant's supplemental Rule 32 petition.and the proposed findings and 

-,,.0nclusions, •a•d so finding •d concluding, the findings and conclusions worm execut¢•l this day. 

By reason thereof, it is 

ORDERED tile supplemental Rule 32 petition is DENIED. 

ER- 117 

xc: County Attorney-Roll 
Eric J. Olssort, Assistant Attorney General, Criminal Appeals Seotion, 400 W, Congress, Bldg. •-3 
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ARIZONA SUPERIOR COURT 
Ti•_ 

COUNTY OF COCHISE 

PLAINTIFF, 

-vs- 

RICHARD DALE STOKLEY, 

DEFENDANT. (THE HON. MATTHEW W. BOROWIEC) 

Having reviewed the record and the submissions of the parties, and finding no valid ground for 

relief, IT IS ORDERED denying Stoldey's supplemental petition for post-conviction relief. 

Specifically,. the Court finds as follows: 

Claim A, al/eging ineffective representation due to trial counsel's failure to object to the autopsy 

photographs, is precluded under Rfile 32.2(a)(2), Arizona Rules of Criminal Procedure, and A.R.S. 

§ 13-4232(A)(2) because the Arizona Supreme Court rejected the factual basis for this claim on direct 

appeal. Because theappellate court upheld this Court's determination that the photographs were 

admiss•le, finding them relevant and not unfairly prejudicial, Stokley may not relitigate that factual 

issue here. Id. Thus the claim is precluded. Nor could this Court disaffinn the higher court's 

determination on the merits. Counsel is not ineffective for failure to object to adrnisst'ble evidence. 

Sed Sm'ckland v. Washington, 466 U.S. 668, 690-93, 104 S. Ct. 2052, 2066-67, 80 •.. Ed. 2d 674 

(1984) (to establish a denial of the constitutional right to counsel, defendant must aft'm-natively show 

that counsel's deficient performance resulted in prejudice to the defense) 

Claim B, •flleging ineffective representation for failure to adequately argue Stokley's alleged 

mental incapacity as mitigation for sentencing purposes, is preclu ..ded under Rule 32.2(a)(2) and A.R.S. 

§ 13-4232(A)(2) because the Arizona Supreme Court rejected the factual basis of this claim on direct 

appeal. Moreover, Stokley offers nothing specific nor material concerning his mental condition that 

was not before this Court at sentencing or considered when the appellate court conducted its 

ER- 118 
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independent review. Thus, this claim is also precluded for lack of sufficient argument, and it is 

meritless for lack of a showing of prejudice. S•'ckland, 466 U.S. at 690-93. 

Claims C1, C2, C3, and C4, merely listed without argument or citation to supporting authority, 

are precluded for lack of sufficient argument. Moreover, because these coumele¢l post-conviction 

proceedings do not derive from a plea of guilty or no contest, and because counsel has not refused to 

proceed, Stokley may not submit these or any other additional claims on his own. 

Claims C1, C3, and C4 are also precluded because they could have been raised on direct appeal. 

Rule 32.2(a)(3), Ariz. R. Crim. P.; A.R.S. § 13-4232(A)(3). Claim C2• concerning venue, is 

precluded because the venue issue was f'mally adjudicated on the merits on direct appeal. Rule 

32.2(a)(2); A.R.S. § 13-4232(A)(2). 

Finally, the Court agrees with defense counsel's concession that Claims C1, C2, C3, and C4 are 

meritless. 

For all the foregoing reasons, the supplemental petition for post-conviction relief is denied. 

•JI•E O• T•II• gUPER.• COURT 

ER- 119 
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THE STATE OF ARIZONA, 

Vo 

RICHARD DALE STOKLEY 

SUPREME COURT OF. ARIZONA 

Respondent, 

i_ i LI:: U, 

JUN £ 7 1997 
NO,•L 

K_. DESSAINT 

Supreme Court 
No. CV-97-0203-SA 

Cochise County 
No. CR 91 00284A 

Petitioner. 
ORDER 

The Petition for Special Action filed .by Richard Dale Stokley 

iPetitioner) came before the Court on June 24, 1997. On consideration, 

IT IS ORDERED that the Court accepts jurisdiction of the Petition 

for Special Action. 

The Court finds that the trial judge did not exceed his jurisdic- 

tion or act arbitrarily in entering the April 24, 1997 order vacating 

his previous order allowing Harriette Levitt to withdraw as counsel 

for Petitioner and reinstating her as his counsel. Therefore, 

IT IS FURTHER ORDERED that the request to vacate the April 24, 

1997 order is denied, and Harriette Levitt shall continue to represent 

Petitioner in the trial, court. 

ER- 120 
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SUPERIOR COURT OF ARIZONA 
COUNTY OF COCHISE 

Date April 24, 1997 

ENTRY ACTION: DECISION 

JUDGE HONORABLE MATTHEW W. BOROWIEC 
DIVISION One 
COURT I•PORTPR 
ADDRESS & PHONE 

DENISE LUNDIN GLASS, CLERK 

By Stephanie L. Williams 4/29/97, 
Docketed by 

PRESENT: 

Various motions have been fled in this case since this court denied defendant's petition for post- 

conviction relief on March 6, 1997. 

Defendant filed a motion to extend deadline for filing petition for review, by counsel, Harriette P. 

Levitt, Esq. on March 11, 1997. By motion to withdraw fried that same day counsel was allowed to withdraw. 

( •;refore, this court assumes Hardette P. Levitt is no longer concerned with this. matter. The state has 

requested that Ms. Levitt be reinstated as there r•mains only a motion to reconsider and a petition for reviewl 

The state's .position is well taken. 

It is ORDERED HarrietteP. Levitt is reinstated as counsel of record; the order granting permission 

to withdraw is VACATED. 

It is further ORDERED the claim for attorney's fees be paid. 

It is further ORDERED the motion to extend deadline for f'fling petition for review or in the 

alternative a motion for reconsideration, is GRANTED, extending deadline to May 15, 1997. 

Defendant has requested co-counsel for completion of the Rule 32 petition. It appears that matter has 

been completed, therefore, it is .• f" "•" •'• • "-" • :\ 
!,,•, 

ORDerED the request fo• •o-co•nsel is D•,D. 
( 

The court examined defendant's motion to remove the Attorney General's Office, with alternative 

prayers, for prosecutorial misconduct. The court finds none, therefore, it is ER 122 \\•\ 
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Page No. Two 
".)., 

ate: April 24, 1997 
MINUTE ENTRY 

Case No. CR91-00284A_ 

ORDERED the motions in the alternative, are DENIED. 

The court considers all pending matters in this court resolved. 

XC: County Attomey-,Roll 
Eric J. Olsson, Assistant Attorney General, Criminal Appeals Section, 400 W. Congress, Bldg. S-315, 

.•eson, AZ 85701-1367 "8"•ette P. Levitt, Esq., 485 S. Main Avenue, Tucson, AZ 85701 
--• 2arla G. Ryan, Esq., 6987 North Oracle Road, Tucson, AZ 85704 

Roylan Mosley-Appeals Clerk 
Court Administration--Pegg•¢ ER- 123 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 14 of 189



iI 

CASE: 

SUPERIOR COURT OF ARIZONA 
COUNTY OF COCHISE 

Date March 6, 1997 

vs. 
RICHARD DALE STOKI•Y 

Mlmrr• m'•n•Y ACTIOU: DECISION ON PET1TION FOR POST-CONVICTION RELIEF CA•E No: CRgl-00284A 

•nJoE HONORABLE MATTHEW W. BOROWIEC 
DIVISION ONE 
COURT REPORTER 
ADDRESS & PHONE 

DENISE LUNDIN GLASS, CLERK 

By Roylan D. Mosley, 3/6/97, Deputy 

The Court having considered defendant's Petition for Post-Conviction Relief, finds and-concludes as 

follows: 

1. The issue of ineffective assistance of counsel is centered on trial counsel's failure to object to the jury 
panel and the time of jury selection, thereby failing to preserve this issue on appeal. This basis relates to 

defendant's Motion for Change of Venue, considered by the trial court and denied. 

The denial of change of venue was extensively considered by the Arizona Supreme Court. Further, ')•eat 
care was taken in the selection process. This Court is unaware of any basis to challenge the jury selection. 

-•i• n dant presumes prejudice by reason of pretrial publicity but demonstrates none. 

The issue of ineffective assistance of counsel on the claimed ground was at least tacitly dealt with 

therefore adjudicated on appeal, and certainly waived both on trial and appeal. On this issue, the defendant 

is precluded from raising it at this pointby Rule 32.2, Rules of Criminal Procedure. The issue of change of 

venue was extensively dealt with by the Arizona Supreme .Court, the focus of the jury challenge argument. 
2. Defendant raises the issue of suppression of Brady material pertaining to Mr. Brazeal's/ink to a 

satanic cult, which information defendant claims would be used to impeach Mr. Brazea•..and to demonstrate 

Mr. Brazeal's overpowering influence over the defendant. Mr. Brazeal did not testify ir/ defendant's trial. The 

State denies sufficient evidence of this matter to require disclosure. 

Even if true, considering the persuasive and compelling evidence against the defendant, the newly 
discovered evidence would likely would not have altered the verdict. This evidence was not exculpatory. 

By reason of the foregoing, it is 

ORDERED the Petition for Post-Conviction Relief is DENIED. 

XC: Harriett P. Levitt, Esq., 485 S. Main Ave., Tucson, AZ 85701-1117 
Eric J. Olsson, Esq., Assistant Attorney General 400 W. Congress Bldg S-315 Tucson, AZ 85701-1367 
County Attorney Festa 
Richard Dale Stokley #92408 ASPC Florence CB6, P. O. Box 629, Florence, AZ 85232 
Noel K. Dessaint, CIerk of Supreme Court 1501 W Washington Ste 402 Phoenix, AZ 85007-3329 

ER- 124 
•'•,•( 
•/, 
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Richard Dale Stokley "') 
ADC#92408 Unit CB6 
Arizona State Prison 
P.O. Box 8600 
Florence, AZ 85232 

CASE 

CRgI-oo284A 
(death penalty) 

To: The Honorable Judge Matthew Borowiec 
Cochise County Superior Court 

May 9, 1997 

Your Honor: 

I am writing to express to the Court that it is unconscionable 
that the Court remove Ms. Carla Ryan from my case and reassign 
Ms. Harrlette Lavltt to my case. It is apparent that there is 
no attorney client relationship between Ms. Levitt and myself. 
I have registered a complaint with the State Bar of Arizona, 
and Ms. Levitt herself even asked to be removed from my case, 
as was granted by the Court. Ms. Ryan willfully accepted to 
handle.my case, and demonstrated that she would look after my 
interests to-the fullest extent, which.Ms. Levitt obviously 
has not. 

I now find myself bridled with an attorney whom I could not 
•gree with on the issues at hand or to be raised, and who has 
made unprofessional and biased statements concerning me, my 
case, and my chances of being executed, and also filed the 
most cursory excuse for a RuleS2 Petition possible.in a 
death penalty case, thms "giving up on a client" who is in 
a llfe or death situation. 

The Attorney General's office should have no say in how this 
Court is run, who represents me, or how they do so. And as 

a matter of fact, in the State's MOTION.TO VACATE DISMISSAL 
OF COUNSEL, OR ALTERNATIVELY, TO CLARIFY ROLE OF SUBSTITUTED 
COUNSEL, submitted to this Court on March 17, 1997, it is 
erroneously'claimed, .on page 2- llnes 21-22, that "Mr. Stokley's 
dissatisfaction apparently did not arise until he learned the 
petition had been unsaccessful". But let's get the facts all straight. 

Ms. Levitt had. promised me that she would keep me informed 
of what was going on with my case, but she was not forthcoming.. 
I received a copy of her "Rule 32 Petition" AFTER she filed it, 
and had no chance to express my dissatisfaction before then. 
Yet I sought advice from other sources and took action as soon 

as a layman could. 

I have written this Court once before, on February 15, 1997, 
laying out the entire picture for the Court. And Z am once 

more sending a copy of said letter. Since I wrote the Court 
on the above mentloned.Date, and the Comrt issued its ruling 
on March 6, 1997, it can hardly be said tha% my dissatisfaction 
apparently did not arise untll I had learned the petition had 
been unsuccessful. 

ER- 268 
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I have the mosh stringent •esire to-have Ms. CarlaRyan be 
reappointed to represent me, and have already in a short time 
developed a proffessional rapport with her. For the Court to 
assign Ms. LevitS, who does not have my best interests at heart,. 
is nothing short of signing my warrant of execution. She 414 
not raise or preserve a significant humber of issues which are 
crucial to my case. I therefore plead with this court not to 
leave my fate in her hands, but to allow Ms. Ryan to represent 
me. 

R'icHar• Dale Stokle• 

cc: file 

ER- 269 
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From: Richard Dale Stokley 
ADC#92408 Unit SMU 
Arizona State Prison-Evman 
P.O. Box 3400 
Florence. AZ 85232 

Supreme Court No. 
CR-97-O287-PC 

Cochise County No. 
CR-91-OO284A 

To: Noel K. Dessaint. Clerk 
Arizona Supreme Court 
402 Arizona State Courts Buildinq 
1501 West Washinqton 
Phoenix. AZ 85•7-332g 

Monday. February • 1998 

Dear Mr. Dessaint: 

This is.a letter of protest, for the record, since I have been 
shown that £his court has no interest in anything I have to say. 
This was clearly demonstrated when the Special Action filed on 
my behalf by Carla Ryan was denied and I was left with a do- 
nothing court-appointed attorney who has made it clear through 
both actions and words that she has no intention of doing any 
more in my case than merely going through the motions. 

It indeed appears that this court has scoffed at and denied my 
right to a full and fair hearing on appeal (County Court, too). 
Could it be that since death-penalty cases have now become so 
politicized that the courts have adopted an agenda of expedit- 
ing executions at the expense of all else, including the right 
of the condemned to be heard? 

Harriette Levitt, the attorney appointed to my case, did as 
little as possible in preparing my Rule 32, raising a mere two 
issues. She claimed that there were "no more issues that could 
be raised in my case". So I started complaining to the county 
court and the State Bar. This is a death-penalty case and as 
such it should be treated seriously. 

When she heard I'd complained to the State Bar Levitt made a 
Motion to Withdraw and it was granted, and rightly so. Carla 
Ryan was appointed to replace her, which was most certainly 
acceptable to me. But then I learned that it's really the 
Attorney General's Office that controls these appointments. 
They embarked on a childish and improper personality war, in 
which they praised Harriette Levitt while denigrating Carla 
Ryan in court documents. 

Subsequently, Judge Borowiec caved in easily and let •he AG 
dictate who would represent me. This was wrong, should not 
have occurred, and this court erred in not correcting it as 

we asked in the Special Action. This appeal is about life or 
death, and should not be about personalities or interference 
by the AG because they prefer one attorney over another. Sure 
they'd prefer an attorney who does nothing over one who fights. 
But isn't that what the adversarial system is all about? 

1- ER 270 
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Further, if this court thinks that ordering Levitt to file _ 
-Status reports may have motivated her, it is mistaken. °She 
has now, running true to form, filed this "Amended Petition" 
which adds TWO MORE ISSUES ONLY. I ask you, if, as ],evitt 
told me last year, "there were no more issues that could be 
raised in my case", then where did these other two come from? 
Me, that's, where. But if two, then why not three or five or 
fifteen? Who knows what has been neglected and left out? 

After the Special Action I wrote Levitt with 17 potential issues 
and brought up some other serious matters which she arrogantly 
ignored, asked her to get an investigator appointed and asked 
for the opportunity to review the transcripts because I don't 
believe Levitt really has. She raised two (of my) issues in 
an Amended Rule 32, proceeded to mention (tho not fully present) 
and to even adjudicate (a habit of hers in court documents) 4 
others for the court, and either ignored or refused the rest. 
I try to defend myself and she has thrown pitfalls every step 
of the way. This is one example of why the death penalty is 
ARBITRARY. Levitt is most certainly not representing me in 
a conscientious and responsible manner. My fate has been put 
•nto her hands, to a great extent. It is a huge responsibility 
for any one person to be entrusted with, and when they fail to 
live up to that responsibility, that's where the ARBITRARINESS 
comes in. You justices should know that all too well. 

Levitt even stated, in her Motion to Withdraw (Superior Court) 
that the right to effective assistance of counsel does not 
(in her opinion) extend to the appeal process. In so stating 
she effectively exposed her attitude, and her obvious intention 
is to indifferently cause me to lose my last opportunity to 
raise and/or preserve any issues for the record. We all know 
that if I were wealthy this would not be happening. 

This is a violatiop of my rights, is une.thical, and this court 
has allowed it to continue even though I tried all I could to 
have the situation remedied. Why? 

When the Spemcial Action was denied it left me shocked and 
wondering what I could do. But I have not lost my voice. 
The Amended Rule 32 (Appellant's Reply to State) is due on 
February 12, next week, and I wish to go on record BEFORE the 
judge rules on.it or even receives it. 

I am not placated nor am I satisfied with a mere two additional 
issues being raised. I consider it a farce and an outrage that 
I have received such shabby and negligent representation from 
this court-appoiated attorney, Harriette Levitt, and feel 
very strongly that my basic rights have been violated by this 
attorney as well as the courts by forcing her on me. So much 
for your "justice". 

cc:file 

I•R 271 
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Cary Sandman, .__•q. 
PCC #50692 SB #004779 

LAW OFFICES 
WATERFALL, ECONOMIDIS, CALDWELL, 

HANSHAW & VILLAMANA, P.C. 
Williams Center. Eighth Floor 

5210 E. Williams Circle 
Tucson, AZ 85711 
(520)790-5828 

Attorneys for Petitioner 

UNITED STATES DISTRICT COURT 

RICHARD DALE STOKLEY, 

VS. 

TERRY L. STEWART, et al. 

Respondents. 

DISTRICT OF ARIZONA 

NO. CIV 98-332-TUC-FRZ 

Petitioner, 

PETITIONER'S TRAVERSE 

Petitioner, Richard Dale Stokley, by and through undersigned counsel hereby 

submits his Traverse. 

DATED this 24 th day of January, 2000. 

WATERFALL, ECONOMIDIS, CALDWELL, 
HANSHAW & VILLAMANA, P.O. 

Cary ,•ndma•--•_ 
James•k-$tuehringer 
Attorneys for Petitioner 
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claim of constitutionally deficient performance by trial counsel. Caro v. Calderon, 159 

F.3d 1185, 1188 (9th Cir. 1998). In his Supplemental Rule 32 Petition, a hearing was 

requested, where evidence of prejudice from the deficient performance of trial counsel 

could be presented. RA 3rd supra. When the facts needed to establish relief are not 

available at the time of the filing of the Rule 32 Petition, state law required a hearing 
to determine the facts underlying the claim for relief. State v. Schrock, 149 Ariz. 433 

441 (1986)("Rule 32 has as its aim the establishment of proceedings to determine the 

facts underlying a defendant's claim for relief when such facts are not otherwise 

available." Under these circumstances, "a i•earing should be held to allow the 

defendant to raise the relevant issues and to make a record for review.") Accordingly, 
the trial court should have granted Petitioner a hearing, where evidence to establish 

prejudice could have been presented. Its failure to due so, renders its alleged state law 

basis for dismissal of the Rule 32 Petition, inadequate. Therefore, neither state law 

.ground set forth in the trial court's order ("preclusion" or "lack of argument of prejudice") 
was adequate to bar federal review of the claim. See, e.g., Wallace v. Stewart, 184 

F.3d 1112, 1115, n. 4 (9th Cirl 1999). 
2. Even If There Was a Procedural Default of The Claim, The Default Is 

Excused Because There Is Cause for The Default and Prejudice 
Resulting From The Underlying Violation of Federal Law. 

The Cause Issue 

There is "cause" for a procedural default when an external impediment makes 

compliance with a State procedural rule impracticable. In the face of such an 

impediment, a default is excused upon the requisite showing of prejudice. Murray v. 

Carrier, 477 U.S. 478,487-88 (1986); Coleman v. Thompson, supra, at 501 U.S. 752- 

753. "Cause" is any legitimate excuse for a default. Thomas v. Lewis, 945 F.2d 1119, 

1123 (9th Cir. 1991). Here, the Petitioner can readily demonstrate "cause" for any 

alleged default in the ineffective assistance of counsel claim. 

-5- 
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In this case, a procedural default, if any, is attributable to Petitioner's state post- 
conviction counsel, Harriet Levitt. 5 The Respondents apparently anticipated that the 

Petitioner would charge that Levitt's conduct was the cause for any default, and hence, 
in their memorandum, the Respondents argue that there is no right to effective 

assistance of counsel in state collateral proceedings. Therefore, Respondents claim 

attorney Levitt's conduct, even if ineffective, cannot constitute sufficient cause to 

excuse a procedural default. The Petitioner acknowledges that (while the parameters 
of the "exceptions"to the rule remain open)the Supreme Court has held that generally 
there is no right to counsel in state collateral proceedings. Coleman v. Thompson, 501 

U.S. at 752-755. 6 In the absence of such a right to counsel, in Coleman, the Court 

refused to find cause when cause was premised upon a claim of ineffective assistance 

in state collateral proceedings. Id. (attorney's "error" was not "cause" to excuse the 

default, because it occurred in proceedings in which the defendant had no constitutional 

right of counsel.) 
Lest there be any confusion, Petitioner's position should be made clear at the 

outset: Petitioner is not merely claiming that he had a dght to effective assistance of 

counsel in his state collateral Rule 32 proceedings. 7 Insofar as Petitioner is concerned, 

whether attorney Levitt was ineffective or not, can be considered wholly immaterial to 

5Having said this, as explained below, both the state prosecuting authority and 
the Arizona courts were implicitly, if not directly involved in erecting the "external 
impediments" which caused any defaults. 

6For example, in Coleman, the Court expressly reserved the •luestion with 
respect to whether there must be an exception to the rule that there Is no right to 
counsel in collateral proceedings in those cases where state collateral review •s the 

a prisoner can fairly present a challenge to his conviction, ld, at 501 U.S. 

7Elsewhere in this Traverse, the Petitioner asserts a right to effective assistance 
of counsel, but no claim of a right to the effective assistance of counsel in state 
collateral proceedings is made here. See footnote 13, supra at p. 20. 

ER- 377 
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the disposition of the. cause issue. In this case, the resolution of the cause issue need 

not turn on the existence of a right to effective assistance of counsel in collateral 

proceedings. 
Here, the determination of the cause issue rests on a wholly separate question: 

whether any client, is bound by a lawyer's default, where the lawyer's, action is clearly 
demonstrated to arise in the absence of an attorney-client relationship; or where due 

to irreconcilable conflicts, the lawyer cannot be considered the client's "agent" with 

respect to the default. Where it can be established that a lawyerwas no___•t acting as the 

Petitioner's agent with regard to the default, there is a consequent demonstration that 

impediments external to the defense prevented the defendant's compliance with the. 

procedural rule, and cause exists to excuse a procedural default. These principles of 

agency law are controlling upon the determination of "cause" in the case sub judice. 
The central role of agency law in the determination of the cause issue is explained in 

the Supreme Court's decision in Coleman, supra. 

The principles of agency law formed a critical part of 
Coleman's analysis of the question whether ineffectiveness 
of counsel can constitute "cause." The Court held that [in 
state collateral proceedings] =[a]ttorney ignorance or 
inadvertence is not 'cause' [for purposes of the procedural 
default doctrine] because the attorney is petitioner's agent 
when acting, or failing to act, in furtherance of the litigation, 
and the petitioner must 'bear the risk of attorney error.'" Id. at 
753. Expressly invoking agency law, the Court stated: "In a 

case such as this, where the alleged attorney error is 
inadvertence in failing to file a timely notice, such a rule [i.e., 
that a "'lawyer ceases to be an agent of the petitioner'" when 
he performs ineffectively] would be contrary to well-settled 
principles of agency law. See, e.g., RESTATEMENT (SECOND) 
OF AGENCY § 242 (1958) (master is subject to liability for 
harm caused by negligent conduct of servant within the 
scope of employment)." Co/eman v. Thompson, supra, 501 
U.S. at 754. 

7 ER 378 
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.Although the Coleman _Court did not explicitly address the 
ramifications when an attorney breaches or acts outside the 
agency relationshi p, it is evident again• a s a matter of,well- 
settled principles of agency law" (id.) that a principal cannot 
be held liable for the actions of an agent under these 
circumstances. See, e.g., RESTATEMENT, supra, § 219(2) 
(except under certain specified circumstances, "[a] master is 
net subject to liability for the torts of his servants acting 
outside the scope of their employment"). The rule applied in 
Coleman was carefully tailored to reflect this latter principle 
of agency law. The Court held that ,'[i]n the absence of a 
constitutional violation, the petitioner bears the .risk in federal 
habeas for all attorney errors made in the course of the 
representation." 501 U.S. at 754 (emphasis added.) Accord 
id. at 753 ("Attorney ignorance or inadvertence is not 'cause' 
because the attorney isthe petitioner, s.agent when acting, or 
failing to act, in furtherance of the litigation, and the petitioner 
must 'bear the risk of attorney error.'" (emphasis added)). 

As these statements suggest, there is no justification for (and 
the Court's own agency law analysis precludes) holding a 
habeas corpus petitioiier liable for attorney errors committed 
whenthe att. orney was functioning outside "the course of the 
representation" or was not acting =in furtherance of the 
litigation" (id. at 753). Under these circumstances, the 
attorney's actions must be deemed "something external to 
the petitioner, something that cannot be fairly attributed to 
him" (id.) and therefore a basis for finding "cause" under the 
procedural default doctrine. 

Liebman, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE (hereinafter Liebman) 
Vol. 2, p. 1103-04 n. 39. 

A habeas petitioner must be deemed to establish cause for a default when 

he/she can demonstrate that it was caused by a lawyer acting outside of the agency 

relationship. Hollis v. Davis, 941 F.2d 1471, 1479 (11th Cir. 1991). In Hollis, the 

attorney acted outside the agency relationship, when he refused to challenge the racial 

8 ER 379 
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composition of the county jury list out of concern for his own interests and reputation. 
There, the court noted that even if Mr. Jinks' representation was not constitutionally 
ineffective under Strickland,..if he did not object to the racial composition of the coun.ty's 
jury list out of fear of community reaction or loss of practice, such failure would be 

considered outside of the agency and be deemed an "objective factor external to the 

defense" which is "cause" for the procedural default). 
Consistent with the foregoing, agency rules have been applied to excuse defaults 

by state post-conviction lawyers a_cti..n_g .outside the scope of their agency. Ford v. 

Lockhart, 861 F.Supp. 1447, 1452 (E.D. Ark. 1994) (a state prisoner must bear the risk 

of attorney error that results in a procedural default only if the lawyer was his or her 

agent, when acting, or failing to act, in furtherance of the litigation, and therefore a 

lawyer acting outside the agency relationship demonstrates cause for any default). In 

Ford, the court excused a default of an ineffective assistance of trial counsel claim, 
where the post-conviction lawyer who failed to properly raise the claim had acted 

outside the scope of his agency. See a/so, C/emmons v. De/o,124 F.3d 944, 948 (Sth 
Cir. 1997) (•ecognizing the significance of counsel's disregard of the agency 

relationship, state post-conviction Counsel's failure to raise a valid Brady claim did not 

bar federal court consideration of the claim). 
The pivotal role of agency law to the determination of "cause" has been 

recognized in analogous circumstances in the Ninth Circuit. Deutscher v. Ange/one, 
16 F.3d 981 (9th Cir. 1994) (while acknowledging the Circuit's view, that there is no 

right to counsel in collateral proceedings, the court refused to bar the filing of a second 

habeas petition, and found such filing not an abuse of the writ, where the lawyer filing 
the first habeas petition had acted outside of the agency relationship). 8 

8The standard for cause and prejudice in an "abuse of the writ" case at issue in 
Deutscher, supra, is identical to the cause and prejudice standard to be applied in 
Petitioner's case, where the issue is one of procedural default. McClesky v. Z•nt, 499 
U.S. 467, 489-90 (1991). 

9 ER- 380 
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As explained below, Petitioner's last. appointed lawyer for his state post- 
conviction proceeding never established an attorney-client relationship with him, and 

due to "irreconcilable" conflicts, his court appointed lawyer was not acting as his agent. 
Accordingly, any defaults committed by that lawyer are not binding upon him in these 

habeas proceedings. 
Following the disposition of Petitioner's appeal from his conviction, the Arizona 

Supreme Court issued its Mandate, and thereafter, on January 31, 1996, an automatic 

Notice of Post-conviction Relief was filed on behalf of the Petitioner pursuant to 

A.R.C.P. 32.4(a). RA 2nd No.l. Harriet Levitt was appointed as the Petitioner's post- 
conviction counsel on April 17, 1996. RA 2nd 7. Levitt's billing records reflect that it 

was not until December 1996, over eight months after she was appointed to represent 
Petitioner, that she commenced any review of the trial and sentencing transcripts. The 

billing records further show that case transcripts were reviewed during December 20 

through December 26. On the same day she finished her review of the transcripts, a 

mere 4 hours of legal research was conducted with respect to al_Jl possible post- 
conviction legal issues; and by December 27, after the expenditure of only an additional 

3.5 hours, the entirety of the Rule 32 Post-Conviction Petition was prepared for filing. 
RA 2nd 19 and RA 2nd 11. No investigation was conducted. The minimal services 

rendered makes a mockery of the representation owed indigent defendants in post- 
conviction proceedings. 

Antecedent to filing the January 1997 petition for post-conviction relief, Levitt had 

one brief telephone conference with the Petitioner, which took place just after she was 

appointed, at a time when she had performed no substantive work in the case, and she 

had no knowledge of what the case was about. RA 2nd 19.. No client interviewwas 

ever conducted prior to or after the filing of the Petition. The sole brief phone call 

referred to, occurred only because Petitioner was able to place a collect call to Levitt's 

-10- 
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office. (See Billing Records, RA 2nd 19 and RA 3rd 6). 
Levitt was the attorney in "name" only. P.r.!o_ _r,t.o. her.filing of the R.ule 32 ..Petition, 

she never had any substantive communication with the Petitioner, and accordingly, no 

attorney-client relationship existed. A defendant's communication with cou'nsel is 

critical to the attorney's representation, and !ackingcommunication there is a complete 
denial of counsel. Geders v. United States, 425 U.S. 80, 91 (1976); Lackin v. Stine, 44 

F.Supp.2d 897, 900 (1999) (state appointed counsel was not the defendant's counsel; 
because without communication there was no attorney); Mitchell v. Mason, 60 

F.Supp.2d 655,659 (E.D. Mich. 1999) ("meaningful, confidential conversation creates 

the attorney-client relationship [and] without communication the attorney can only 
posture as one, the communication derives an attorney, a necessary element of 

composing a lawyer"). 
Le.vitt_never even.once •met_to.confer with the. Petitioner befor_e 0.r. after_filing the 

Petition, an d demonstrably, none of the issues raised (or not raised) in that Petition 

were ever discussed with the Petitioner. Absent a n attorney-client relationship, there 

was no agency and no action, or inaction, or"procedural default" of the agent Levitt that 

could be binding upon Petitioner. Her actions were "external" to the Petitioner and 

excuse any default. Ford v. Lockhart, supra; Deutscher v. Ageione, supra. Hence, 

whether or not Petitioner had a constitutional "right to counsel" and even assuming 
he did not facts (as here) which demonstrate a "constructive denial of counsel," 

[Geders v. United States, supra; Lackin v. Stine, supra.] also are sufficient to 

demonstrate a lack of "agency" for purpose of procedural default analysis. 
Following Petitioner's receipt of the post-conviction petition, and prior to the trial 

court's disposition of the Petition, on February 15, 1997, Petitioner wrote a letter to the 

trial court, directed to the judge considering the petition. Petitioner related to the court 

that following his receipt of the Petition, he spoke to Levitt by phone expressing his 

-11- 
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concerns? Petitioner related to the court that in response to his phone call, Levitt 

stated "this Rule 32 won't last too long, and then my case will go to federal court where 

will lose.., and will probably be executed withing 2-3 years." Petitioner was rightly 
concerned with the spiteful and uncaring tone of Ms. Levitt's response. Petitioner 

expressed to the trial court his legitimate belief that Levitt was no___•t fulfilling the role of 

counsel. Petitioner was correct. Levitt had not acted as Petitioner's counsel. Lackin 

v. Stine, supra; Mitchell v. Mason, supra. Petitioner informed the court that his post- 
conviction counsel's actions violated his constitutional rights, and he requested a stay 
of the proceedings and appointment of post-conviction counsel. RA 2nd 

31 at Exhibit 

H. The trial judge refused to even read the letter and he had his secretary transmit it 

to Levitt, for her handling. 
After she received notice of Petitioner's complaints, Levitt spent a grand total of 

one hour reviewing the state's objections to the post-conviction petition and preparing 

a written reply, and that concluded her"advocacy" on behalf of the Petitioner. RA 2nd 

19. Within approximately sixty days of the filing of the Petition, the trial judge denied 

the post-conviction petition on March 6, 1997. On March 10, Levitt (apparently 
recognizing she had an .ethical conflict of interest) moved to withdraw.ascounsel citing 
a."complete breakdown of the attorney-client relationship." RA 2nd 16. Levitt's 

admission as to the lack of an attorney-client relationship was, by definition, completely 
accurate. See, Mitchell v. Mason, supra. (In the absence of communication, there is 

no attorney-client relationship.) The trial court finding "good cause" for the motion to 

withdraw, granted the motion to withdraw and appointed Carla Ryan ("Ryan") as new 

post-conviction counsel for the Petitioner. RA 2nd 17. 

III 

9This call was again a collect call initiated by Petitioner. RA 2nd 19. 

-12- 
ER- 383 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 28 of 189



1 

2 

3 

4 

5 

6 

22 

23 

24 

25 

26 

The State of Arizona, obviously concerned that new post-conviction counsel for 

Petitioner would attempt to raise issues that could be exhausted and then reviewed in 

these now pending federal habeas proceedings, and aspiring to limit this Court's power 

of review; filed a motion objecting to the appointment of Ryan. RA 2nd 20. 

as the prosecuting authority, the state intervened in the matter of Petitioner's 

representation, and it insisted that the trial court require that the indigent Petitioner be 

represented by a lawyer.with whom Petitioner had no attorney-client relationship, under 

circumstances where the conflict between lawyer and client was "irreconcilable." 

On April 15, 1997, Ryan filed a Motion for Reconsideration and Request to 

Amend the Petition for Post-conviction Relief. RA 2nd 31. In the Request to Amend 

the Rule 32 Petition, Ryan identified the issue that has central importance to the 

outcome of the pending habeas proceedings, to wit: whether Petitioner received 

ineffective assistance of counsel, when counsel failed to have Petitioner 

complete a neuropsychological evaluation after itwas discovered that Petitioner 

was brain damaged• RA 2nd 31. 

On April 29, 1997, the trial court issued a Minute Entry order noting that, based 

upon the state's request, Levitt, would be reinstated; and the prior order permitting her 

to withdraw was vacated. RA 2nd 33. At the time the trial court made this decision, 
there was no evidence in the record from any source that the irreconcilable ethical 

conflict between the Petitioner and Levitt had been resolved, and it had not been. 

Whether or not Petitioner had a constitutional right to counsel in his state post- 
conviction proceedings, and even assuming arguendo that he did not have such 

right:, the state was not permitted to ,'force" Petitioner to retain counsel with whom he 

had a_n "irreconcilable contract. •-orc•ng a defendant into such representations by 
definition creates an external impediment which makes compliance with the state 

rules highly impracticable and constitutes cause for any defaults which 

-13- 
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result. As noted above, whether or not Petitioner had a constitutional "right to counsel" 

2 and even assuming he did not facts (as here) which demonstrate a "constructive 

denial of counsel," [Geders v. United States, supra; Lackin v. Stine, supra,] also are 

sufficient to demonstrate a lack of"agency" for purpose of procedural default analysis. 
5 Following Levitt's reinstatement, Petitioner submitted yet another letter to the trial 

6 court, objecting to Levitt's reinstatement; imploring the court that there was no attorney- 
client relationship between him and Ms. Levitt. He informed the court that there had 

•en no communication with Levitt and that she had prepared and filed the initial Rule 

32 Petition without his approval. As noted, actions by purported counsel under these 

circumstances could never be binding upon the Petitioner. Ford v. Lockhart• supra; 

Deutscher v. Angelone, supra; .Liebman, supra. Once again, the trial court refused to 

considerthe letter from the Petitioner and he forwarded the letter to Levitt.unread. 

After her reinstatement, with the acquiescence of both the Arizona prosecuting 
and judicial authorities, Levitt_acted-outside-her.authorized agencywiththe Pet tioner, 

and. she vigorouslyadvocated-(not for thePetitioner) bu..t rather for the prosecution. 
The p.r_.Q.o_f of.this fact is demonstrated bythe following. 

As noted above, prior to the reinstatement of Levitt, Ryan had filed a Request for 

Leave to file an Amended Rule 32 Petition; wherein she identified inter alia, a critical 

•ssue: that trial counsel was ineffective for failing to obtain a neuropsychological 
examination to explain the role Petitioner's brain damage and related diminished 

capacity had in his involvement in the tragic murders. This issue has compelling 
22 merit. 1° After her reinstatement, on May.6, 1997, Levitt filed a Petition for Reviewwith 

23 the Arizona Supreme Court of the trial court's denial of the Rule 32 Petition. RA 2nd 

24 

25 

36. 

I!1 
ER 385 

1°See, the discussion of "prejudice" at pp. 21-32 below. 
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Within the Petition for Review, Levitt, acting as the state's advocate (certainly 
not the Petitioner's) presented legal and factual arguments against each and every one 
of the Rule 32 issues that had been raised by the Petitioner in the Request for Leave 

to Amend, including, the all important claim concerning the ineffective assistance of 

trial counsel. Levitt advocated as the prosecutor, urging dismissal of this meritable 
claim, without conducting a_By investigation of the merits of the issue..C_lea_rl_y._, Levitt 

,:..was acting outside the scope of her agency in pressing for the:dismissal of Petitioner's 

me.ritable claims, and, her actions were "external" and are not imputable to-the 

Petitioner in these proceedings. 
The foregoing could not better present that the Petitioner faced impediments 

external to the defense which prevented his compliance with state procedural rules, 

when: (i) at the prosecutor's insistence Petitioner was forced to accept representation 
from a lawyer with whom he had an irreconcilable conflict, and (ii) that lawyer (without 

any investigation) argued that his presented meritable claims should be dismissed as 

frivolous. 

Further evidencing Levitt's departure from the scope of her agency, in the 

Petition for Review, she presented as among her pdmary concerns, her own interests 

and reputation (over and above what should have been her interest in the purported 
client) b,Y_:presenting detailed arguments •defending herself from the ineffective 

assistance of counsel accusations that had been made against her in the proceedings. 
RA 2nd 36. The placement of her own interests above the Petitioner's, further 

demonstrates that she was acting outside of the scope of her agency, and that her 

actions were external to the. defense. Hollis v. Davis, at 941 F.2d 1479 (lawyer acting 
out of concern for his/her own interest, to the detriment of defendant's interest, is factor 

external to the defense). Recognizing the ethical conflict that she had, in the Petition 

for Review, Levitt at least reminded the court that she had no attorney-client 
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r.elationship with the Petitioner, and she i.ml31ored the court to reinstate attorney Ryan 
as Petitioner's counsel. RA 2nd 36. 

While the above Petition for Review filed by Levitt was pending; with Ryan's 
assistance, Petitioner instituted an interlocutory appeal seeking the Arizona Supreme 
Court's review of the trial court's decision reinstating Levitt as counsel. On June 27, 
1997, the Arizona Supreme Court accepted jurisdiction of the appeal; it determined that 

the ethical conflict should be ignored and left Levitt in place as Petitioner's lawyer. 
However, recognizing possible merit in the Petitioner's argument, that issues of 

significant, import were ignored in the original Rule 32 Petition, the Arizona Supreme 
Court, sua sponte, suspended the. Rulesof Criminal Procedure, and granted Levitt the 

right to file a supplemental Rule 32 Petition raising any issue not included in the original 
Petition. RA 2nd 40. 

Thereafter, as she had in the past, Levitt refused to meet with the Petitioner. Her 

billing records establish no such meeting ever occurred. RA 3rd 6. Under these 

circumstances, out of desperation, in July and August 1997, Petitioner wrote three 

letters to Levitt requesting a copy of the record and transcripts so that he could assist 

in identification of issues for the supplemental Rule 32 Petition. Levitt refused to permit 
the Petitioner even a temporary review of the record and transcripts; claiming she 

"needed" them, However, her proclaimed "need" was deceptively false. Her billing 
records establish that even after the Supreme Court suspended the rules and permitted 
her the opportunity to supplement the Rule 32 Petition, she never once reviewed a__0_y 
portion of the record. RA 3rd 6.. Accordingly, no one, neither the Petitioner, nor Levitt, 

reviewed any portion of the record for purposes of identifying issues for the 

supplem•atal Rule 32 Petition. 

Consistent with her "abandonment" of Petitioner as a client, the billing records 

also show that after the Supreme Court directed that she give consideration to 
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supplementation of the Rule 32 Petition, Levitt conducted no independent investigation 
of potential issues, and she spent the grand total of one hour evaluating a sole issue, 
prior to preparing a Supplemental.Petition. As noted above, when Levitt moved to 

withdraw as counsel, she had informed the court that she had no attorney-client 
relationship with the Petitioner. s.u_b_s.ffq_u..e.n.t!y Levitt [evealed by her conduct that she 

intended.to perform no services of substance for the Petitioner and no services of any 

substance were performed. Her billing records confirm a grand total of two hours in 

preparation of a Rule 32 Supplemental Petition. However, a significant portion .of that 
Petition is consumed with additional prosecutorial arguments that Levitt asserted .n 

opposition to certain issues that Petitioner had suggested to Levitt, in what he. _thought 
were privileged attorney-client communications. 

In the Supplemental Rule 32 Petition, Levitt presented as an issue that trial 

counsel was ineffective for failing to adequately present evidence of Petitioner's mental 

incapacity at his death sentencing. As noted, this issue has substantial merit and 

constitutes one of the Petitioner's primary claims for relief in these proceedings. 
However, Levitt, had already argued that this issue was completely meritless in her 

Petition for Review in the Supreme Court. (Compare RA 2nd 31 at p. 12 claim L, to RA 

2nd 36 at p. 12 to RA 3rd 1 at p. 4.) 
Levitt intentionally refused to investigate the subject ineffective assistance claim, 

and consistent with her abandonment of Petitioner as a client, she conducted no 

investigation of evidence of prejudice. Consequently, no evidence of prejudice was 

presented in the Supplemental Rule 32 Petition to support the claim of ineffective 

I1! 
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assistance of counsel. 11 Levitt's intentional refusal to investigate this claim (which, in 

the Supplemental Petition, she finally conceded had merit) 12 constituted positive 
misconduct prejudicial to both the Petitioner and the administration of justice. 
Following Levitt's submission of the Supplemental Rule 32 Petition, all requested relief 

was denied by the trial court and the Arizona Supreme Court denied further review. RA 

3rd, and 40. While the action was still pending, Petitioner made a final request to the 

Arizona Supreme Court. Petitioner wrote the Arizona Supreme Court .informing the 
court he had not received representation from Leavitt. Once again, Petitioner was 

ignored. The Supplemental Rule 32 Petition was denied, a warrant for the Petitioner's 

execution was issued and these habeas proceedings followed. RA 3rd 40. 

During the course of her appointment, Levitt continually breached the duty of 

loyalty; "perhaps the most basic of counsel's duties." Cuylerv. Sulivan, 446 U.S. 335, 
345 (1980). Ms. Leavitt breached her ethical duties, and hindered the formation of any 

attorney- client relationship, when she refused to personally meet with the Petitioner 

and when she refused to conduct a client interview to discover the facts of the case. 

Levitt breached her ethical duties, and acted outside the agency relationship, when 

against the known wishes of the Petitioner, she "intentionally" forwent investigation of 

claims that she ultimately acknowledged had merit, including the ineffective assistance 

•lBased on this alleged inadequacy in the evidence, the trial court dismissed the 
)lemental Rule 32 Petition. See pp. 3-4 above. As explained at p. 5, under 

law the trial court should have granted a hearing that was re_quested for the 
of such evidence, and its failure to do so renders its dismissal of the 

}lemental Rule 32 Petition erroneous, and accordingly, Levitt's initial failure to 
evidence was not a default of the claim. However, if this court finds there was default, such default is excused for cause, for the reasons noted herein. 

•ZAs noted, again without an__&y_ resear,,c_h or • investigation, in her prosecutorial 
role, Levitt initially opposed this claim as 'meritless," in the Arizona Supreme Court 
Petit on for Review. She never explained in her later pleadings why she had changed 
her mind about the issue; and the Arizona Supreme Court was left with both-her 
arguments; one labeling the issue meritless and the other claiming the issue had merit. 

18- 
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of counsel claim now at issue in these proceedings. Levitt breached her ethical duties, 
when she assumed an adversarial role in the Rule 32 proceedings, by playing an active 

prosecutorial role therein, to assure that admittedly meritorious claims were defeated. 

Levitt breached her ethical duties, and furthered her adversarial role in. the 

proceedings,.by repe•tedl.y rejecting Petition..efs requests for access to the state court 

record so that he could assist in. the•discovery ofmeritorious claims; because she 

claimed that she needed to, re•!ew the same, when.her billing records' demonstrate she 

never consulted the reco[d. And, at cdtical junctures in the proceedings, Levitt 

breached her ethical duties when, ignoring a evident conflict of interest, she placed her 

Perso.nal interests ahead of the Petitioner's, and instead of investigating and presenting 
meritable claims, she presented repeated arguments in favor of her limite d and 

ineffective advocacy. The prosecuting and judicial authorities had notice of 

substantially all of the above facts, and notwithstanding repeated requests from the 

Petitioner, the. state authorities insisted that Petitioner receive services from a lawYer 
with whom Petitioner had no attorney-client relationship and with whom he had an 

irreconcilable conflict of interest. 

The facts of this case illustrate a most extreme case of a lawyer acting outside 

the agency of the attorney-client relationship. There was no attorney-client relationship. 
The lawyer's conduct not only prejudiced the Petitioner, but was ultimately prejudicial 
to the administration of justice in the proceedings where his life was at stake. 

Regrettably, the malfeasance occurred at the insistence of the official state 

prosecutorial and judicial authorities, who knew of the potential negative effects of the 

malfeasance upon the ability of the Petitioner to seek enforcement of the his federal 

constitutional rights in these proceedings. Hence, whether or not Petitioner had a 

constitutional "right to counsel" and even assuming he did not facts (as here) which 
demonstrate a "constructive denial of counsel," [ Geders v. United States, supra; Lackin 
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v. Stine, supra.] also are sufficient to demonstrate a lack of "agency" for purpose of 

procedural default analysis. The facts in this case demonstrate in a compelling fashion 
that the Petitioner was faced with external impediments which made compliance with 

state procedural rules not only impracticable, but impossible, and accordingly there is 

cause for any default in the presentation of the subject ineffective assistance ofcounse 

claim. Murray v. Carrier, supra. 13 

With respect to the factual basis underlying the cause issue, Petitioner submits 

that the material facts are undisputed and that no evidentiary hearing is needed to 

further demonstrate cause. However, if the court finds any of the facts, or the material 

inferences therefrom disputed, then the court must conduct an evidentiary hearing to 

13The above adequately demonstrate "cause" for any default associated with this 
claim (as well as other claims as incorporated below). In addition to the above 
argument, Petitioner also submits his constitutional rights were violated in the Rule 32 
proceeding, and this constitutes a separate but equal showing of"cause." Whether or 
not a state court is constitutionally required to provide a post-conviction means for 
challenging the constitutionality of a conviction or sentence, if it chooses to do so, the 
Due Process Clause requires that the chosen means be minimally full and fair. Bonin 
v. Vasquez, 999 F.2d 425, 429 (9th Cir. 1993) (recognizing that in certain cases, appointment of counsel may be necessary to prevent due process violations in post- 
conviction cases. Liebman at section 7.1(b) p. 280-292. This is particularly so here, 
where the post-conviction proceeding is the first place a defendant can present a challenge to a conviction or sentence obtained in violation of the Sixth Amendment right 
to effect=ve counsel. Further, although the United States Supreme Court has suggested 
the absence of post-conviction rights to counsel in dicta, Petitioner submits that the (i) 
procedural due process component of the Due Process Clause: (ii) the "meaningful 
access" component of the Due Process Clause; (iii) the Suspension Clause; (iv) the 
Equal Protection Clause; and (v) Eighth Amendment all require that counsel be 
provided in state "capital"post-conviction cases, when that post-conviction proceeding 
is the first place that a defendant can present a challenge to the denial of his 
constitutional right to effective assistance of counsel. See, Li•bman, at section 7.2(a) 
p..292-320.. In this case, the state authorities (which includes the "state appointed" 
defense counsel) working in concert, denied the Petitioner, an indigent, any "meaningful ability" to utilize state post-conviction procedures to test the legality of his 
conviction and sentence. Denial to the Petitioner of these above listed categories of 
constitutional rights at his post-conviction proceedings, further demonstrates "cause" 
for any alleged default in the presentation of his federal claims. Under the facts of this 
case, it would violate the Due Process Clause as well as the Suspension Clause, to 
fred that Petitioner has failed tb exhaust or has defaulted his claims. Bonin v. Vasquez, 
supra; Liebman, at section 26.3(b) p. 1100-01 n.36. 
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assess the sufficiency of the evidence. Buffalo v. Sunn, 854 F.2d 1158, 1165-66 (9th 
Cir. 1988) (when underlying facts concerning cause, such as the existence of an 

external impediment are in dispute, a district court should conduct an evidentiary 
hearing.) In order to excuse any default, the Petitioner must also establish prejudice. 
Murray v. Carrier, supra. The issue of prejudice is addressed next. 

Prejudice 
Petitioner was prejudiced by the ineffectiveness of his attorneys during the 

penalty phase of the proceedings. Petitioner furnished a confession implicating himself 

and the Co-Defendant in the deaths of the children. The only real issue in the case 

from the outset was with respect to the Petitioner's mental state at the time of the 

offense. Petitioner's trial counsel failed to adequately prepare or investigate 
Petitioner's mental state defense and this deficiency in the representation resulted in 

a failure to present compelling mitigating evidence at the penalty phase of a capital 

case. The failure to present mitigating evidence constitutes ineffective assistance of 

counsel. As demonstrated below, the error caused prejudice, sufficient to undermine 

confidence of the outcome of the sentencing process, mandating that the requested 
habeas relief be granted in these proceedings. 

Prior to tdal, counsel undertook a very limited investigation into Petitioner's 

mental health and mental state during the time of the offense. Counsel questioned 
Petitioner's competency to stand trial and he requested that Petitioner's competency 
and mental state at the time of the offense be examined in proceedings under Rule 11, 

Arizona Rules of Criminal Procedure. In making the request for the examination, 

counsel noted that Petitioner had suffered from numerous head injuries, and he had a 

long history of psychological disorders which resulted in at least two prior in-patient 
psychiatric hospitalizations. RA 48, 60. 
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LAW OFFICES 
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HANSHAW & VILLAMANA, P.C. 
Williams Center, Eighth Floor 

5210 E. Williams Circle 
Tucson, AZ 85711 
(520)790-5828 

Attorneys for Petitioner 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

RICHARD DALE STOKLEY, 

Petitioner, 
VS. 

TERRY L. STEWART, et al. 

Respondents. 

NO. CIV 98-332-TUC-FRZ 

SECOND AMENDED PETITION FOR 
WRIT OF HABEAS CORPUS 

Petitioner, Richard Dale Stokley, by and through undersigned counsel hereby submits 

his Second Amended Petition for Writ of habeas Corpus. 

DATED this 21 st day of June, 1999. 

WATERFALL, ECONOMIDIS, CALDWELL, 
HANSHAW & VILLAMANA, P.C. 

jCaamrYe sS a nw.d ••ri 
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ger" 
Attorneys for Petitioner 
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B. The State Courts Violated the Petitioner's Eighth and Fourteenth Amendment 
Rights VVhen They Failed to Consider orGive Effect to Mitigation Evidence That 
Petitioner Established by a Preponderance of Evidence. 

85. The Constitution requires states to consider and give effect to mitigation 

evidence in capital cases. Failure to consider or to give effect to all mitigating evidence is 

arbitrary and risks erroneous imposition of a death sentence, in plain violation of the Eighth 

and Fourteenth Amendments. Locket v. Ohio, 438 U.S. 586 (1978). The record demonstrates 

that the State trial and appellate court engaged in a sentencing process that accorded no 

significance to the character and record of the offender; in blatant violation of United States 

Supreme Court precedent. 

1. Factual Summary of Mitigation. 

86. During the sentencing proceedings in the trial court the Petitioner presented 

mitigation evidence summarized as follows: 

(a) Petitioner's Character. 

87. Numerous witnesses offered testimony relevant to facets of the Petitioner's 

character. These witnesses offered testimony that Petitioner, "... was always so 

tenderhearted"; that "if someone had a need, [Petitioner] wanted to help you"; that "... he 

was nice to children"; that "[Petitioner] was not a violent person"; that "Petitioner was a good 

person"; that "1 didn't think [Petitioner] could hurt someone"; that "1 thought he was honest"; 

that "regardless of the charged offenses, just could not believe [it]"; that "everybody knew 

him and loved him"; that "1 can't believe that [Petitioner] has been convicted of two murders 

and sexual assaults of young girls because he was never that kind of guy; that still don't 

believe he done it because I've known Richard too long and he's just not that kind of person"; 

and that "[Petitioner was not that way... just couldn't believe he would be able to do 

anything like that." Deposition of Zelma Brause, June 1, 1992 at pp. 14-15; Deposition of 

Patricia Donahue, June 1, 1992 at pp. 6-12; Deposition of Walter Donahue dated June 1, 

1992 at pp. 7, 10, 20; Depositior• of Rosemary Maxwell June 1, 1992 at pp. 6-11; Deposition 
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of Ida Mae Parrish dated June 1, 1992 at pp. 4-8; Deposition of Robert Parrish dated June 

1, 1992 at pp. 7; Deposition of Barbara Thompson June 1, 1992 at p. 20. R.T. June 16, 1992 

at p. 108. This evidence concerning the Petitioner's character was accorded no mitigating 
weight by State courts when they imposed and reviewed Petitioner's sentence. 

(b) Family History. 

88. Concerning Petitioner's family history and the history of chaos, abuse and 

neglect during his upbringing, the Petitioner presented documentation from psychiatric 
hospitalization reports that pre-dated the subject offense by decades. These records make 

reference to facts elicited 20 years prior to the offense, when Petitioner was only 18 years 

old, and report findings of a history of an unstable childhood" a resulting, intense feelings of 

anger, several suicide attempts," as well as "a history of chronic drug abuse including LSD, 

marijuana, angel dust, speed and alcohol." (As noted above in paragraphs 70(b)(c) this 

symptomology, including the excessive substance abuse, were a product of the Petitioner's 

BPD disorder, which in turn were a by-product of the chaotic environment in which Petitioner 

was raised.) 

89. Witnesses, indeper{dent of the Petitioner, furnished evidence to the trial court 

with respect to the Petitioner's unstable childhood environment. They testified that Petitioner 

was shifted back and forth between his mother, grandmother and other family members; 

"particularly when his mother did not want him." Deposition ofZelma Brause, June 1, 1992 

at pp. 5-8; Deposition of Barbara Thompson June 1, 1992 at pp. 6-10; 15-16. When 

Petitioner's mother became pregnant she told her sister-in-law, Mabel Gentry, that she did 

not want the baby if it was a boy; and the mother gave Mabel the Petitioner when he was 

three months old. R.T. June 16, 1992 at pp. 80-83. Petitioner was shifted back and forth 

between relatives until age two when his mother married and he lived with his mother and 

step-father. Witnesses testified that Petitioner never knew his biological father and his step- 

father did not love him. R.T. June 16, 1992 at pp. 88-89; Deposition of Barbara Thompson 
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June 1, 1992 at pp. 10, 15-16. Petitioner's mother divorced his step-father when he was 

appr•)ximately ten, whereafter he again was sallied off among different members of the family. 
Referencing Petitioner's Uncle Homer, who Petitioner lived with periodically, a witness 

testified, "... he is difficult can't really tell you because it [would] really make a 

mess... I'd like to tell you though.., he was very strict. Zelma Brause deposition at pp. 8-9. 

Petitioner related beatings by his step-father and grandmother. Regarding whippings by the 

grandmother, one witness testified, "... my mother used the switch more than my daddy and 

she didn't put it away when she got [Petitioner]." Id. at p. 21. 

90. Psychological testimony presented during the sentencing hearings were 

unequivocal that the Petitioner's chaotic upbringing caused him to experience significant 

dysfunction in his adult life. R.T. June 18, 1992 at pp. 14-15; SE # at p. 6. Dr. Morris 

reported that Petitioner's early childhood experiences led to the creation ofpsychological 

disorders, including BPD; and that as a result of these disorders Petitioner exhibits problems 
with cognition, controlling emotions, anger and impulsivity. R.T. June 18, at pp. 25-31. 

91. This non-rebutted evidence concerning the Petitioner's troubled and disturbing 

childhood and its related cause of Petitioner's psychological disturbances was accorded no 

mitigating weight in the sentencing pi:oceedings or during the appellate review thereof. 

(c) Mental and.Organic Impairments. 

92. Concerning mental disabilities and Petitioner's significantly diminished capacity. 

at the time of the offense, the Petitioner presented testimony from a psychologist, Dr. Morris, 

who testified that Petitioner's capacity to appreciate the wrongfulness of his conduct or to 

conform his conduct to the requirements of the law was significantly impaired as a result of 

a combination of diagnosed psychological disorders; alcohol intoxication and the ass-ociated 

inability to control impulsive behavior. He explained how a BPD reflective anger episode, like 

one that affected Petitioner at the time of the offense, is extremely hard to control. R.T. June 

ER- 491 
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18, 1992 at pp. 48-49; 65-66.13 

93. Petitioner also presented the testimony of a neurologist, Dr. Mayron, who 

testified that Petitioner had sustained "very, very severe injury to the left side of his brain" 

which caused permanent damage, as evidenced during a physical neurological examination 

He testified that this injury (i) would impair Petitioner's behavior and cognitive ability; (ii) that 

Petitioner's brain was moderately to severely impaired; (iii) that such injuries (independent 

of Petitioner's pre-existing psychological disorders) would affect anger and emotional control, 

would result in behavior that was often impulsive, and that the ability to plan ahead and 

reflect would be severely impaired. 

94. Dr. Mayron stressed that Petitioner's brain damage would increase the severity 
of the symptomology of Petitioner's pre-existing Borderline Personality Disorder (BPD) he 

testified that the BPD (and resulting loss of control) would be blown way out of proportion to 

what it would be absent the brain damage. TR. June 17, 1992 at pp. 11-12; 15-39.1" 

95. Notwithstanding that Petitioner established that his participation in the offense 

was the proximate result of his mental and organic deficiencies, and even though the state 

presented no evidence to rebut the above medical evidence, the trial court afforded no weight 

to any of this mitigating evidence. 

(d) Other Mitigation Evidence. 

96. In addition to the above evidence, the Petitioner presented mitigation testimony 

from the chief police investigating officer of the subject offense, who corroborated Petitioner's 

confession and full cooperation with the law enforcement investigation soon after his arrest. 

13A$ discussed above, due to counsel's ineffectiveness, the psychologist did not have information 
concerning the extent and effect of Petitioner's organic brain damage; which would have established the full 
extent of the affected diminished capacity. 

14Due to the ineffectiveness of sentencing counsel, Dr. Mayron did not have the results of 
neuropsychcological testing; which would have permitted him to testify as to the particulars of the Petitioner's 
brain damage, its specific affect on his cognition and behavior and its causal relationship to the offense. Id. at• 
pp. 64-66. 
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R.T. June 18, 1992 at pp. 163-69. He also presented testimony from the Deputy Commander 
of the Cochise County Jail concerning Petitioner's respectful and cooperative behavior during 
nine months of incarceration. Id, at pp. 152-55. He presented evidence of lack of any prior 

felony record. Id, at p. 156-57. 

97. Petitioner presented reliable expert testimony (which was not rebutted by the 

state) that Petitioner was capable of rehabilitation, and once removed from the influence of 

alcohol, as he would be in prison, that Petitioner would not present himself as a danger to 

others. This evidence was presented by John J. Sloss, who is a former long time member 

of the Arizona Board of Pardon and Parole and a former Assistant Superintendent of an 

Arizona Department of Corrections facility. R.T. June 17, 1992 at pp. 74-81; 96-111. Dr. 

Morris corroborated Mr. Sloss, testifying that an individual with Petitioner's disorders would 

'be a good candidate for behaving as a model prisoner, once removed from ordinary society 

and placed in a highly structured environment that prison would provide. R.T. June 18, 1992 

at pp. 56-57, 64-65. To date, Mr. Sloss' predictions have proven correct. Petitioner has 

made an appropriate adjustment of his behavior to that required of him by the Department of 

Corrections. 

98. None of the above evidence was accorded any mitigating weight by the 

sentencing court. 

2. The Trial Court's Failure to Give Consideration and Effect to Mitigating 
Circumstances Violated the Eighth and Fourteenth Amendments. 

99. It is evident from a review of the trial court's sentencing decision, that the court 

believed that it co_uld not consider or give effect to any mitigating circumstance that was not 

directly related to Petitioner's culpability for the subject offense, is Here, the sentencing court 

•SThe trial court (and later the Arizona Supreme Court during its review) "accorded no significance to 
facets of the character of the individual offender" and it "treat[ed] [Petitioner] convicted of a designated offense, 
not as [a] uniquely individual human being, but as [a] member of a faceless undifferentiated mass to be 
subjected to the biked infliction of the penalty of death," in violation of the Eighth Amendment. Woodson v. 
North Carolina, 428 U.S. at 304 (plurality). 
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committed Eighth Amendment constitutional error. Relevant mitigating evidence, even if not 

related specifically to Petitioner's culpability, must be considered and given effect. Skipper 

v. North Carolina, 476 U.S. 1,4-5 (1986). As a result of this error, the sentencing decision 

was contrary to clearly established Federal law as determined by the Supreme Court of the 

United States, thereby entitling the Petitioner to grant of the writ pursuant to 28 U.S.C. § 

2254(d)(1): 

100. Examples of the sentencing court's errors are reflected in its written decision. 

RA 231. With respect to the evidence of the Petitioner's mental disabilities and organic brain 

disorder, the court dismissed the evidence stating "they are not mitigating factors, 

shed little light.on the defendant's conduct in this•a•.se." RA 231 at p. 10-11. The trial court 

was not permitted, consistent with the requirements of the Eighth Amendment, to dismiss the 

evidence from its consideration as mitigation because it did not excuse the defendant's 

conduct. Eddings v. Oklahoma, 476 U.S. at 113-116 (evidence of defendant's troubled 

childhood and emotional disturbance relevant to mitigation even if it did not excuse the 

defendant's conduct). Skipper v. South Carolina, supra, (evidence of good behavior in jail 

cannot be dismissed as irrelevant and thereby excluded from consideration just because it 

does not reduce Petitioner's culpability for offense). 

101. The trial court committed an identical error in connection with the evidence 

presented concerning Petitioner's dysfunctional, and abusive upbringing, and the relationship 

that evidence had to the cause of his psychological impairments; which in turn directly 

influenced his involvement in the offense. Again, the court limited its consideration and the 

giving of mitigating effect only to evidence, that excused the conduct constituting the offense. 

The court held that there was "nothing especially impairing" arising from the evider}ce, i.e., 

nothing that excused the Petitioner's culpability for the offense. Here again, the trial court's 

"narrowing" of consideration of mitigating evidence to that which excused the conduct related 

to the offense, violated the Eighth Amendment. Skipper, supra; Eddings, supra. 

-37- 
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102. The trial court went on to reject and refuse to consider much of the remainder 

of the presented mitigation evidence as irrelevant, or in an otherwise wholly arbitrary fashion. 

With respecttothe uni•ontradicted evidencethatF•etitioner had exhibited good behavi0rWhile 

incarcerated and Petitioner's lack of potential for future dangero(•sness the courtfound.the 

eviden•e,e--could.not.-.constitute, mitigating..._•i..r.•;U.•s•n•._e.s. This evidence was mitigating. 
Hitchcock v. Dugger, 481 U.S. 393 (1987) (refusal to allow consideration of evidence that 

defendant is capable of rehabilitation violated Eighth Amendment). Skipper v. South 

Carolina, supra. (evidence of good behavior in jail cannot be dismissed as irrelevant and 

thereby excluded from consideration just because it does not reduce Petitioner'S culpability 

for offense). While a sentencing court is free to give mitigation the weight it deems 

appropriate, it is not free to refuse to consider it or give it any effect. Boyde v. Califomia, 494 

U.S. 370 (1990); Smith v. McCormick, 914 F.2d 1153, 1165-66 (9th Cir. 1990) (Montana 

courts were entitled to conclude that the mitigating evidence was not persuasive enough to 

grant a sentence of less than death, but they were not entitled to refuse to consider it as 

mitigating). 

103. Failure to consider mitigating evidence renders the death sentence invalid. 

Hitchcock v. Dugger, supra. 

104. In connection with its decision (that Petitioner had failed to establish any 

mitigation by the preponderance of evidence) the trial court also engaged in "unreasonable 

determinations of the facts in light of the evidence presented"; or, even if its determination 

was reasonable, its findings were not fairly supported by the record. See, 28 U.S.C. § 

22541(d)(2) and (e). Such findings are not binding bn this Court. "To find that mitigating 

circumstances do not exist where such mitigating circumstances clearly exist returns us to 

the state of affairs which were found by the Supreme Court to be prohibited by the 

Constitution in Furman v. Georgia." Magwood v. Smith, 791 F.2d 1438, 1448 (1 lth Cir. 1986) 

(erroneous finding of iack of mitigation not entitled to presumptiort of correctness). The Court 
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should grant an evidentiary hearing to enable petitioner to demonstrate the errors in any fact 

finding. 

3. The Trial Court's Failure to Accord any Mitigating Weight to the Co- 
Defendant's Guilty Plea to Second Degree Murder and 20 Year Prison 
Sentence was Arbitrary. 

105. Unexplained disparities in sentences as between co-defendants is evidence 

properly considered in mitigation of the ultimate penalty. State v. Watson, 129 Ariz. 60, 64, 

628 P.2d 943, 947 (1981). Here, although (i) the co-defendant was the demonstrated 

instigator of the offense; (ii) the co-defendant (unlike Petitioner) was unburdened by an 

organic mental dysfunction; (iii) the co-defendant furnished an implausible and ridiculous 

denial of his complicity; and (iv) at the time of his plea, the state had an enormous catalog 
of evidence establishing the co-defendant's guilt the co-defendant was given a reduced 

plea and a mere 20 year sentence. The organically impaired Petitioner, (i) who admitted to 

the offense; (ii) who was convicted of murdering one of the girls as the "accomplice" to the 

actual co-defendant murderer; and (iii) whose sentence is based in part upon the trial court's 

finding that Petitioner is responsible for the heinous and depraved actions of the co- 

defendant, is to be executed. 

106. The sole reason given by the trial court for this disparity is that the state did not 

have DNA evidence at the time that Brazeal's case was set for trial, and "the results of the 

tests would not have been available until long past the speedy trial for Brazeal [and] [I]acking 

DNA evidence, the state elected to enter into a plea agreement." RA 231 at p 9. This 

explanation contains no support in the record. The record demonstrates that just one week 

priorto Brazeal's plea his lawyers requested a continuance of his trial and offered to waive 

speedytrial rights. There is no record supporting the trial court's statement, that Brazeal was 

offered a plea because he insisted on a speedy trial, and further, Brazeal had no right to 

insist on a trial before the DNA testing was completed. The state had a clear right to continue 

the trial for a reasonable time, until the DNA evidence was available. See, Rule 8.5, Arizona 

ER 496 
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Rules of Criminal Procedure. The DNA evidence became available within a brief time after 

the Brazears case was completed. 

107. The refusal to consider or give mitigating effect to the co-defendant's sentence 

was arbitrary; it was based upon an unreasonable determination of fact, or, the facts are not 

fairly supported by the record. The rejection of this mitigating circumstance was erroneous 

and denied the Petitioner's rights under the Eighth and Fourteenth Amendments, to have 

mitigation evidence considered and given effect. The Court should conduct an evidentiary 
hearing to determine the state court's faulty factual determination. 

4. The Arizona Supreme Court Failed to Cure any of the Trial Court's 
Errors When it Independently Reviewed the Petitioner's Sentence. 

108. None of the fundamental errors made by the trial court were corrected by the 

Arizona Supreme Court. Although that court found that some of the evidence of the 

Petitioner's mental state was of minimum mitigating value, it (i) adopted the erroneous 

findings of the trial court that Petitioner was not significantly impaired; (ii) it refused to 

consider any of the mitigating evidence related to Petitioner's troubled family background 

because it did not directly reduce Petitioner's culpability for the offense; (iii) it refused to 

consider Petitioner's good behavior in jail as mitigating; and (iv) it refused to consider 

Petitioner's cooperation with the police. 16 In short, the Arizona Supreme Court adopted the 

errors made in the trial court refusing to consider or give effect to the mitigating evidence. 

Petitioner's rights under the Eighth and Fourteenth Amendments were violated thereby. 

109. In its decision upholding the Petitioner's sentence, theArizona Supreme Court 

held as a matter of law, that good behavior during pre-trial incarceration cannot be 

considered or given effect as mitigation. State v. Stokley, supra, at 182 Ariz. 524, 898 P.2d 

•ln its independent review of the sentence, the Arizona Supreme Court neglected to correct the error, 
despite its own decisions where such "cooperation" mitigation was found. State v. Lee, 189 Adz. 590,596,944 
P.2d 1204, 1210 (1997); State v. Scott, 177 Ariz. 131, 134, 144, 865 P.2d 792, 795, 805 (1993). Both the trial 
court and reviewing court arbitrarily •ejected the Petitioner's evidence of cooperation. 

-40- 
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473. This aspect of its decision is directly contrary to United States Supreme Court 

precedent. In Skipper v. North Carolina, 476 U.S. 1 (1986) the court overturned Skipper's 
death sentence because the South Carolina courts held that good behavior during pre-trial 

incarceration would not be considered as a matter of law. The Supreme Court overturned the 

sentence noting, although it is true that Skipper's good behavior during pre-trial incarceratior 

did not relate to his culpability for the offense, there is no question that inferences from such 

evidence are mitigating and must be considered and given effect in determining the sentence. 

Arizona's preclusion of such mitigation evidence "by law" violates the ruling in Skipper and 

the Eighth and Fourteenth Amendments. 

110. In its decision upholding the Petitioner's sentence, the Arizona Supreme Court 

also held as a matter of law that evidence of a difficult or abusive family background cannot 

be considered or given effect as mitigation, unless the Defendant can prove (in addition to 

the evidence of the Defendant's unhappy upbringing) precisely how such difficult childhood 

lessened culpability for the offense. The Arizona Supreme Court cited state precedent for 

this legal ruling which pre-dated the Petitioner's sentence, and would have been an incorrect 

guidepost to the trial court when it imposed the sentence. State v. Stokley, 182 Ariz. 524,898 

P.2d 473. This aspect of the court's sentencing decision in Petitioner's case is directly 

contrary to United States Supreme Court precedent. 

111. In Eddings v. Oklahoma, 455 U.S. 104 (1982) the court overturned Eddings'. 
death sentence, because the Oklahoma courts had (just like Arizona has done here) refused 

to consider Eddings' "troubled family" evidence because it did not directly explain or reduce 

his culpability for the offense. In Eddings, the Supreme Court held that legal limitations 

imposed on the consideration of mitigation evidence, particularly a troubled family 

background of the accused, must be considered and given effect. Such evidence cannot be 

refused consideration as a matter of law, as it is in Arizona courts, and given consideration 

only if it tends to support an excuse from criminal liability. As the cou•t noted in Eddings, "the 

-41- 
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sentencer and the Court of Appeals on Review may determine the weight to be given relevanl 

mitigating evidence. But they may not give it no weight by excluding it from their 

consideration." Id., at 455 U.S. 114. Arizona's preclusion by law, of mitigation evidence 

concerning Petitioner's troubled upbringing, violates the Eighth and Fourteenth 

Amendments. 

112. Here, even under the Arizona Supreme Court's unconstitutional standard, the 

Petitioner did present evidence that his troubled family background did influence his behavior 

and reduce his culpability at the time of the offense. He presented unrebutted testimony 
linking his behavior at the time of the offense to mental impairments that had their roots in his 

chaotic upbringing. See paragraphs 70(c)(d) and 88-91 above. The Arizona Supreme 

Court's decision (that Petitioner failed to present mitigation that his upbringing affected his 

behavior at the time of the offense) is based upon an unreasonable determination of the facts 

under 28 U.S.C. § 2254(d)(2) and is entitled to no weight in this Court. The Petitioner's 

sentence (which results from the failure to consider this evidence) violates the Eighth and 

Fourteenth Amendments. 

113. In its decision upholding the Petitioner's sentence, the Arizona Supreme Court 

refused to consider or give any effect to evidence of Petitioner's prospects for rehabilitation; 

finding that "[Petitioner] showed no evidence of ability to rehabilitate." Id., at 182 Ariz 524, 

898 P.2d 473. The Petitioner did present unrebutted credible evidence of an ability to 

successfully rehabilitate. See paragraph 97 above. 

114. The Arizona Supreme Court was free to accord whatever weight it deemed 

proper to such rehabilitation evidence, and it was free to consider and make findings as to 

whether the Petitioner established the evidence by a preponderance of evidence, but that 

court was not entitled to find that no evidence was presented, when in fact abundant 

evidence was presented to it in the record. Magwood v. Smith, supra. 

i/I 
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115. The Arizona Supreme Court's decision (that Petitioner presented no evidence 

of an ability to rehabilitate) is based upon an unreasonable determination of the facts under 

28 U.S.C. § 2254(d)(2) and is entitled to no weight in this Court. The Petitioner's sentence 

(which results from the failure to consider this evidence) violates the Eighth and Fourteenth 

Amendments. 

116. In its decision upholding the Petitioner's sentence, and in considering the 

mitigating weight to be accorded the evidence of Petitioner's mental and organic impairments, 

the Arizona Supreme Court arbitrarily determined that defendant's with Borderline Personality 

Disorder (BPD) is not considered a mental disease or psychological disorder, and that BPD 

is not generally sufficient to establish a significant mental impairment for mitigation purposes 

of sentencing. This legal ruling is yet another funnel through which the Arizona courts limit 

and narrow the sentencer's discretion to consider relevant evidence that might cause it to 

decline to impose a death sentence. 

117. The testimony at the Petitioner's trial, which was not rebutted, is that BPD can 

be acutely disabling, especially in combination with organic brain dysfunction as in 

Petitioner's case, and that it is not a mere personality disorder. It is a psychological disorder. 

See paragraphs 70 and 92-95 above. 

118. The Arizona Supreme Court's arbitrary narrowing of the evidence it will consider 

as evidence of a mental impairment resulted in an reasonable determination of the facts 

under 28 U.S.C. § 2254(d)(2). As a further result it denied the Petitioner the right to have 

relevant mitigation evidence of his disabling mental impairments given consideration and 

effect, in violation of the Petitioner's Eighth and Fourteenth Amendment rights. "The 

Constitution limits a state's ability to narrow a sentencer's discretion to consider relevant 

evidence that might cause it to decline to impose the death sentence." McCoy v. North 

Carolina, 494 U.S. 433,443 (1990). 

III 
ER- 500 
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119. The Arizona Supreme Court's imposition of legal standards and rules directed 
to impede and prevent the consideration of relevant mitigation evidence (to-wit: (i) its 

direction that sentencing courts no__•t consider good behavior during pre-trial incarceration; (ii) 
its direction that sentencing courts no._jt consider evidence of a defendant's troubled family 
background, unless the defendant can prove it directly lessened culpability for the underlying 
offense; (iii) its arbitrary limitation and related direction to sentencing courts to greatly limit 

the mitigating weight to be accorded certain mental impairments such as BPD, despite 

evidence that BPD is a severe psychologically disabling disorder) all collectively demonstrate 

a concerted action to establish standards that narrow the sentencer's discretion to consider 

relevant evidence that might cause it to decline to impose a death sentence, in violation of 

the Petitioner's Eighth and Fourteenth Amendment rights. 

120. In its review ofthe sentence, theArizona Supreme Court adopted the erroneous 

and arbitrary reasoning of the trial court, and failed to consider the co-defendant's sentence 

in mitigation of the Petitioner's sentence. For the reasons alleged in paragraphs 105 to 107 

where this error also resulted in violation of the Petitioner's Eighth and Fourteenth 

Amendment rights. 

5. The Petitioner is Entitled to an Evidentiary Hearing. 

121. Petitioner is entitled to a evidentiary hearing where the factual errors and 

prejudicial effects of the above errors, resulting from the state court's refusal to consider or. 

give effect to mitigate .evidence, can be demonstrated. 

Co Petitioner's Death Sentence Was Arbitrary in Violation of the Eighth and 
Fourteenth Amendments Under Circumstances Where the Equally Culpable or 
More Culpable Co-Defendant was Spared and There is No Rational Basis that 
Justifies Infliction of the Death Penalty on Him Alone. 

122. Within the state proceedings, the Petitioner objected to his sentence on the 

basis that in light of the co-defendant's sentence, it was arbitrary in violation of the Eighth and 

Fourteenth Amendments. RA 207 at p.8-10. "If the State has determined that death should 

-44- ER- 501 
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HARRIETTE P. LEVITT 

4•.R SOUTH MAIN AVENUE 

"TUCSON, ARIZONA 85'7'O1 

(520) 624-0400 

FAX ($20) 620-092; 

PIMA COUNTY COMPUTER NO, 34320 

Bar Number 7077 
Attorney for 

Defendant 

(SPACE •._•OW FOR FILING STAMP ONLY) 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, ) 
) 

Plaintiff, ) 

) 
RICHARD DALE STOKLEY, ) 

) 
Defendant. ) 

) 

NO. CR-9100284A 

REQUEST FOR---HEa•RING-/- 
REQOEST FOR RULING 

(Judge Borowiec) 

COMES NOW, the Defendant, by and through his attorney 

undersigned, and pursuant to Rule 32.8, Arizona Rules of 

Criminal Procedure, requests that a hearing be set on his 

Petition for Post-Conviction Relief within the time limits set 

forth in the Rule. The State has filed its opposition and 

Defendant has filed a reply. 

In the alternative, Defendant requests this court issue 

its ruling. The court has twenty days in which to issue a 

ruling, pursuant to A.R.S. §13-4236. 

RESPECTFULLY SUBMITTED this 29th day of January, 1998. 

Attorney for Defendant Stokley 

ER- 583 
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Copy of the foregoing mailed 
this 29th day of January, 1998, to: 

The Honorable Judge Borowiec 
Cochise County Superior Court 
P.O. Drawer CK 
Bisbee, AZ 85603 

Eric Olsson 
Assistant Attorney General 
400 W. Congress, Suite S-315 
Tucson, AZ 85701 

Richard Dale Stokley, #92408 
ASP Florence CB6 
P.O. Box 8600 
Florence, AZ 85232 

2 ER 584 
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HARRIETTE P. LEVITT 
485 SOUTH MAIN AVENUE 

"I"UC.•ON, Ad•ZO•A• 85701 

(520) 8240400 

FAX (SZO) 620-092l 

PIMA COUNTY COMPUTER NO. 34320 

Al=o• i, for 
Defendant 

(SP[[•. 
BELOW FOR FILING STAMP ONLY) 

IN THE SUPERIOR COURT OF THE STATE OF. ARIZONA:I 

IN AND FOR THE COUNtrY'OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

VS. 

RICHARD DALE STOKLEY, 

Defendant. 

) 
) 
) 
) 
) 

) 
) 
) 
) 

•0. C•9•.-0o2.•,•A 

MOTION FOR COMPENSATION 
OF-APPOINTED-COUNSEL 
(Interim Billing) 

(Assigned to Judge Borowiec) 

Counsel for Defendant moves this Court to order payment 

of reasonable fees and costs incurred in representing 

Defendant in his death penalty Rule 32 proceedings in the- 

above-captioned matter. This Motion is based on the 

accompanying Affidavit. 

RESPECTFULLY SUBMITTED this 2nd day of December, 1997. 

Attorney for Defendant 

ER- 600 

t 
t\ 
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A=ome,/ 

I--AW QFF'I CmS 
HARRIETTE P. LEVITT 

485 SOUTH MAIN AVENUE 

TUCSON, ARXZONA 85'701 

(SZO} 624-0400 

FAX (520} 620-09E| 

PIMA COUNTY COMPUTER NO. 34•20 

Defendant 

(SP,• 3ELOW FOR FILING STAMP ONLY) 

IN THE SUPERIOR couRTOF THE STATE.OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

.STATE OF ARIZONA, ) 
) NO. CR91-00284A 

Plaintiff, ) 
) 

VS. ) AFFIDAVIT ACCOMPANYING 
) MOTION FOR COMPENSATION 

RICHARD DALE STOKLEY, ) OF APPOINTED COD•SEL 
).-(-Interim Billing). 

Defendant. ) 
) (Assigned to Judge Boroweic) 

STATE OF ARIZONA ) 

County of Pima ) 

HARRIETTE P. LEVITT, being first sworn says as follows: 

I was appointed on April 17, 1996 by the Superior Court, State 

of Arizona, to represent Defendant in his Rule 32 Petition in 

the above-captioned matter. To date, the representation has 

involved the following: 

os/oi/97 

0SlOl/97 

05/02/97 

05/02/97 

05/02/07 

Review minute entry from court .3 

Telephone call to Carla Ryan's office .2 

Telephone call to Eric Olsson, Assistant. 
Attorney General .2 

Review motion filed by Carla Ryan 1.2 

Review pleadings 2.0 

ER- 601 
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05/01/97 Dra£t petition for review 

05/02/97 •.-Se•ondtelephone cal!to Eric Olsson 

b5/05/97 Telephone call to Carla Ryan 

05/05/97 Revise petition for review 

.05105197 

06/10/97 

06/27/97 

06130197 

07107197 

07/15/97 

07/18/97 

07/22/97 

07/29197 

Final petition for review 

Dicta£e letter, to c!ient. -•' 

Review Supreme. Court Order 

Dictate letter tO cli•n• 
Review letter from Client.•i(4 pages, 
single-spaced) setting forth his issues 

Dictate motion to extend Rule32 deadline 

Dictate letter to client 

Dictate letter to client 

Review Supreme Court order 

08/07/97 Review letter from client raising 
additional issues, dictate detailed 
response 

08/10/97 Review lengthy letter from client 
readdressing issues he wants raised 
in his Rule 32 petition 

10/09/97 Research diminished capacity defenses 

10/09/97 Dictate supplemental Rule 32 petition 

10/10/97 Final supplemental Rule 32 petition 

11/03/97 Telephone Conference with Eric Olsson 

11/05/97 Review State's motion to extension of 
time 

11/12/97 Dictate reply to State's motion for 
extension of time 

TOTAL HOURS 

ER 602 

2.8 

.2 

.2 

1.0 

.2 

o2 

.2 

.5 

.2 

.3 

.2 

.2 

1.0 

.4 

1.0 

1.0 

1.0 

.2 

.2 

.2 

15.40 
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17 

COSTS: Photocopy charges 
Postage 

TOTAL COSTS 

GRAND TOTAL OF FEES AND COSTS 

$693.00 

25.80 
5.34 

31.14 

$724.14 

December, 1997, 

RESPECTFULLY SUBMITTED this 2nd day of December., 1997. 

H•RRIETTE" P LEVl•TT 
Attorney for-Defendant: 

SUBSCRIBED AND SWORN to before me this 2nd day of 

by HARRIETTE. P._ LEVITT, Attorney for 

Defendant. 

My Commission Expires: 

4 ER 603 
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HARRIETTE P, LEVlIII" 
4BE SOUTH MAIN AVENUE: 

TUC.SON, ARIZONA •5701 

(520) 624-0400 

FAX {520) 620-092| 

PIMA (=OUNTY COMPUTER NO. 34320 

Bar Number 7077 

(SP,.. 

"•)-• 
BELOW FOR FILING STAMP ONLY) 

E-I! •-" IL[:D 

iL:i 

Defendant/Petitioner 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

CHARD DALE STOKLEY, 

Defendant/Petitioner. 

OF ARIZONA, ) 
) 

Plaintiff/Respondent, ) NO. CR-g100284A 

vs. 
) SUPPLEMENTAL PETITION FOR 

: :POST•CONVICTION RELIEF 

'"•Assigned"to Judge Borowiec) 

17 
COMES NOW, the Petitioner, by and through his attorney 

18 
gned, and pursuant to Rule 32, Arizona Rules of criminal 

-19 
'rocedure, submits his Supplemental Rule 32 Petition. This 

20 
•etition is supported by the attached Memorandum of Points and 

21 
:ities. 

22 
RESPECTFULLY SUBMITTED this 10th day of October, 1997. 

23 

24 

25 

26 

27 

28 

H•RRIETTE P. L 
Attorney for Petitioner 

ER 604 
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1 
MEMORANDUM OF POINTS AND AUTHORITIES 

2 
Pursuant to Supreme Court order dated June 27, 1997, 

3 
net hereby supplements, his Rule 32 petition filed on 

4 
anuary 8, 1997. 

A. a,•••, • 

De£e•se cou•sel •oved in 1£•e to pceclude the ad•£ss£on 

f autopsy photographs. The court denied the motion. Five 

.utopsy photographs of the victims were admitted into evidence 

trial and submitted to the jury. Defense counsel failed to 

bject to the admission of the individual photographs at the 

ime of trial, thereby failing to preserve the record. 

An issue pertaining to the admission of the autopiy 
14 

was raised on appeal. In its ruling, the Supreme 
15 

stated that absent fundamental error, the admission of 

exhibits could not be raised on appeal if no objections 
17 

made at trial. The court then found that even if 
18 

nflammatory, the probative value of the photographs outweighed 
19 

ny prejudicial effect. 

20 
Defense counsel was ineffective for failing to preserve the 

ecord on appeal, thereby precluding appellate counsel from 

roperly arguing this issue on appeal. In addition, defense 

:ounsel was ineffective for failing to properly argue this 

ssue at the trial court level. 

The trial court has discretion to decide whether to admit 

hotographs. Its decision will not be disturbed absent a clear 

2 

ER 605 
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buse of discretion. State v. Bailey, 160 Ariz. 277 772 P.2d 

130 (1989); State v. Amaya-Ruiz, 166 Ariz. 152 800 P.2d 1260 

ert.denied iii S.Ct. 2044, 114 L.E.D.2d 129 (1990). The trial 

•ourt must conduct a two-part inquiry, to determine the 

dmissability of photographs. First, the photographs must be 

elevant. Photographic evidence is relevant if it aids the jury 

n understanding any issue in dispute. State v. Amaya-Ruiz, 

•. Second, the court must inquire into whether the 

.hotographs would tend to incite passion or inflame the jury. 

•le 403, Arizona Rules of Evidence, provides that even if 

elevant, evidence may be excluded if its probative value is 

ubstantially outweighed by the danger of unfair prejudice. In 

he event the photographs •re--i•la•at6ry, 
equired to balance their probative value against their 

.otential to cause unfair prejudice. State v. Bailey, su__•p_•; 

.tate v. Amaya-Ruiz, su__up_•. 

The court found that the photographs at issue, Exhibits 36 

hrough 40, were probative because they explained how the 

rimes were committed. There was, however, no argument as to 

Low the crimes were committed. There was ample additional 

•vidence before the jury explaining the manner in which the 

:rimes were committed such as Petitioner's sworn statement to 

.he Benson Arizona Police Department detailing the crimes. In 

ddition, the forensic pathologist testified as to the manner 

f the victims' deaths and the extent of their wounds. 

[P]hotographs would generally be inappropriate where the only 
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elevant evidence they convey can be put before the jury 

eadily and accurately by other means not accompanied by the 

prejudice." State v. Cloud, 722 P.2d 750, 752 (Utah 

.986); State v. Lord, 822 P.2d 177 (Wash), cert.denied 113 

Ct. 164 (1992); Gross v. Black-N--Decker, Inc., 695 F.2d 858, 

63 (5th cir. 1983); State v. Martinez, 607 P.2d 137, 139 (N.M. 

19B0). 

It is submitted that the photographs were merely cumulative 

.nd constituted evidence of uncontested issues. The sole 

in admitting the photographs was to inflame the 

assions of the jury. As such, they should have been ruled 

nadmissible. 

The crimes In the instant case were ap•i•i•, esp•iall• 

n.a small community where the victims and their families were 

to a number of residents of the community. The residents 

extremely hostile towards Petitioner. The admission of the 

ive photographs of the young victims depicting stomp marks and 

on the thirteen-year-old girls was extremely 

udicial in the face of the hostile community. 

An evidentiary hearing is warranted to determine whether 

ense counsel's failure to preserve this issue for appeal was 

strategic decision or whether he fell below the minimum 

for competency set forth by the Arizona courts. 

If a preliminary showing is made that sanity at the time of 
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offense is likely to be a significant factor at trial, the 

•al constitution requires the state to provide access to 

psychiatrist's assistance if the defendant cannot afford it, 

v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087 (1985). In the 

at bar, evaluations were conducted pursuant to Rule ii, 

'zona Rules of Criminal Procedure. Petitioner found that he 

competent to stand trial. Insanity was not a defense at 

•rial. 

In a capital case, the defendant also enjoys a corresponding 

•onstitutional protection at the sentencing phase. Ake v. 

• at 82-84, 105 S.Ct. at 1096; Smith v. 

k, 914 F.2d 1153 (9th cir. 1990). In Arizona, this 

'ight is codified at --A••. Sectio• •3•Ur3(B), whi•h 

pecifically provides: 

"When a person is charged with a capital offense-the 
court may on its own initiative and shall upon 
application of the defendant and a showing that the 
defendant is financially unable to pay for such 
services, appoint such investigators and expert 
witnesses as are reasonably necessary adequately to 
present his defense at trial and at any subsequent 
proceeding. Compensation for such investigators ..and 
expert witnesses shall be such amount as the court, in 
its discretion, deems reasonable and shall be paid by 
the county." (emphasis added) State v. Eastlack, 180 
Ariz. 243, 883 P.2d 999 (1994). 

While the issue in State v. Eastlack, su_•p/•., is 

hable from the case at bar, it is still instructive. 

State v. Eastlack, su__•., the Arizona Supreme Court found 

an indigent defendant in a capital case has an absolute 

'ight to the help of expert witnesses at the sentencing stage. 
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n the case at bar, due to defense counsel's incompetence, 

'etitioner was denied the right to present potentially viable 

itigating evidence at the sentencing phase. 

Once death eligible, there is a strong possibility of a 

eath sentence unless defense counsel produces mitigating 

vidence sufficient to call for leniency. The most likely 

ource of such mitigation lies in defendant's psychological and 

lental makeup and his behavioral background. 

There were numerous "red flags" concerning Petitioner's 

sychological makeup. Petitioner has a history of multiple head 

njuries. A neurological evaluation was conducted on May 6, 

.992. Doctor Mayron found, among other things, that one of the 

•emory impairment and disturbance characterized by increased 

ifficulty with impulse control. Dr. Mayron found that this 

ould have been worsened by the 1982 head injury that resulted 

.n deficits to the right side of Petitioner's brain. 

Dr. Larry A. Morris, a clinical psychologist, found that 

'etitioner did not appear to suffer from a psychotic disorder, 

,ut found that he had a history of depression and other serious 

sychological problems. Dr. Morris stated in his evaluation 

:hat a diagnosis of depression, polysubstance abuse, and 

•orderline personality disorder should be considered. 

6 
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Dmpetency to stand trial. The evidence suggests that an 

.sychiatrist should have been appointed to determine whether 

dditional mitigating evidence was available. 

C. Additional Issues •etitioner Wishes •o Raise. 

i. Petitioner wishes to argue that "Mr. Greenwood" 

isited him at the jail "as a friend of the court" in an effort 

coerce Petitioner into pleading not guilty because 

etitioner was going to receive the death penalty anyway. 

lounsel cannot in good faith argue this issue because it is 

2. Petitioner wishes to raise another claim 

ng to change of venue. This issue was raised on appeal 

•nd in Petitioner's original Rule 32 petition. It is, 

e, precluded. In addition, Petitioner has not pointed 

any prejudice regarding defense attorney's non-objections 

the issue. 

3. Petitioner also wishes to argue that he was 

•ntitled to a change of judge. Again, counsel cannot in good 

aith argue this issue. Both Petitioner and his co-defendant 

iled motions for change of judge pursuant to Rule 10.2, 

Rules of Criminal Procedure. Both motions were granted. 

•etitioner was not entitled to an additional change of judge 

to Rule i0 without a showing of good cause. He has not 

7 
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counsel with any evidence that cause existed, pursuant 

Rule i0.i, for an additional change of judge. 

4. Finally, Petitioner wishes to raise a claim that 

confession tape was inaudible and that the transcript of 

tape submitted to the jury was inaccurate. Counsel cannot 

good faith argue this issue. The tape has been reviewed and 

ompared with the transcript used at trial. While portions of 

confession tape were inaudible, the pertinent portions of 

tape pertaining to the confession itself were audible. The 

"pt accurately reflects the audible portions of the 

The transcriber made some grammatical corrections to 

"s statement, but none which change the substance of 

confession. 

•The issues raised in this section "C" are not arguable 

under Rule 32. For this reason, these issues are filed 

compliance with Anders.v. California, 386 U.S. 738, 87 S.Ct. 

18 L.Ed.2d 493 (1967), State v. Leon, i04 Ariz. 297, 451 

2d 878 (1969) and Montgomery v. Sheldon, 183 Ariz. Adv. RPtr 

(2/7/95). This court is requested to search the entire 

for error, A.R.S. Section 13--1715(B). 

VERIFICATION 

OF ARIZONA 

of Pima 

HARRIETTE P. LEVITT, being first duly sworn upon her oath, 

•poses and says: 
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That she is the attorney for Petitioner in the above 

and captioned matter; 

That she has read the foregoing Supplemental Petition for 

'ost-Conviction Relief and knows the contents thereof; that the 

nformation contained therein was provided to her by 

,etitioner; that the same are true and correct to the best of 

knowledge, information and belief; and that pursuant to 

R.S. Section 13-4235, this Petition contains all known 

for relief under Rule 32. 

HARRIETTE P.LEVITT 

•SUBSCRIBED AND SWORN TO before me this 10th day-6• bctober, 

y••ission_expires: 
!opy of the foregoing delivered 

)97, by HARRIETTE P. LEVITT, attorney for Petitioner herein. 

his 10th day of October, 1997, to: 

ric J. Olsson, Esquire 
•ssistant Attorney General 
•00 W. Congress, Bldg. S-315 
'ucson, Arizona 85701 

Mailed to: 

ichard Stokley, #92408 
.rizona State Prison 
B-6 

O. Box 8600 
lorence, Arizona 85232 

9 
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IN THE SUPREME COURT 

FOR THE STATE OF ARIZONA 

RICHARD DALE STOKLEY, 
Petitioner, 

VS. 

COCHISE COUNTY SUPERIOR 
COURT, 
Honorable Matthew Borowiec, 
Judge of Cochise County 
Supedor Court, 

Respondents, 

VS. 

STATE OF ARIZONA ex rei. GRANT 
WOODS, ATTORNEY GENERAL 

Petitioner. 

Supreme Court No. 
CV-97-0203-SA 

Cochise County No. 
CR-91 00284A 

REPLY TO STATE'S 
RESPONSE TO PETITIONER'S 
PETITION FOR SPECIAL 
ACTION 

Petitioner, RICHARD DALE STOKLEY, by and through his attorney undersigned, 
hereby respectfully requests that this Court accept jurisdiction of his Petition for Special 

Action and grant him relief for the reasons set forth in the accompanying Memorandum 

of Points and Authorities. 

RESPECTFULLY SUBMITTED this/./'•day of June, 1997 

CARLA G. RYAN 
Law Office of Cada G. Ryan 
6987 North Oracle Road 
Tucson, AZ 85704 
State Bar Nos. 004254/017357 
Attorney for Petitioner 
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The State argues in it's Answer To Special Action (hereinafter '•Response"), that 

this Court does not have jurisdiction in this matter; however, special action jurisdiction 

is appropriate where there is "no equally plain, speedy and adequate remedy by 

appeal" and where the case presents unique circumstances. State v. Sherfi/I, 162 Ariz. 

164, 781 P.2d 642 (Ct. App. 1989); Finck v. Superior Court ex re/. County of Maricopa, 

177 Ariz. 417, 868 P.2d 1000 (Ct. App. 1989); City of Tucson v. Fahringer, 162 Ariz. 

159, 781 P.2d 637 (Ct. App. 1988). Furthermore, in cases where an issue presents a 

question of statewide importance, special action jurisdiction is essential. Trebesch v. 

Superior Court, 175 Ariz. 284, 855 P.2d 789 (Ct. App. 1993). 

In this case, the issues presented affect all indigent defendants that are 

afforded court appointed counsel and this is Petitioner's only "remedy" since he would 

lose his opportunity at a "real" Petition for Post Conviction Relief if this Court does not 

intervene. Petitioner would be limited to the two issues raised on the Rule 32 (which 

was prepared by an attorney who did not appear to undertake the necessary 

investigation to determine whether other issues were viable) and would, therefore, be 

from federal review on all other issues not raised at this time or on appeal. 

The State suggests that this Petition for Special Action is not needed since 

Levitt "raised the counsel-substitution issue in her petition for review..." and that 

therefore, this issue is "before this Court in the ordinary course of the Rule 32 

gs." Levitt "raised" the issue only to state that the trial court's "decision to 

25 appoint new counsel was originally the correct one and should have remained intact" 

and to defend her own representation. She states that she does not adopt any of 

28 The Petition for Review was filed on May 6, 1997, after the Special Action was 
filed. 
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the issues raised by undersigned and that the "laundry list" of issues are "meritless",- 
"already raised", "cannot be properly argued", "contrary to well-established caselaw" 

and "not supported by the facts of the case". Not only does she challenge the potential 

postconviction issues, but she refutes them individually, which is the State's job, 
without performing any investigation on behalf of Petitioner. 

More importantly, this Court is in a position to allow the trial court to correct the 

errors committed rather than allow this issue to be relitigated at a later date. 2 In fact, 

the federal courts have consistently requested that state proceedings be complete and 

not piece meal when they originally are brought into federal court. French v. United 

States, 416 F.2d 1149 (1969). On March 22, 1996, during oral arguments before the 

Ninth Circuit Court of Appeals in Lagrand v. Stewart, Case No. 95-99010 and 95- 

99011, Judge Pregerson stated to the Assistant Attorney General: 

You know.., if a little more care were taken at the beginning and a little 
more, oh, concern shown, I'm speaking very generally now we 
wouldn't have theseissues. By appointing people like and 
keeping evidence out • what goes on is just fertile ground for creating 
issues that are going to have a life of their own for years and years and 
years to come.., where maybe if just a little bit more care and 
consideration [were taken] at the start. 

FACTUAL BACKGROUND 4 

The State indicates in it's Response that Levitt "timely filed the Rule 32 

petition". As stated in Petitioner's Petition for Special Action, Levitt filed the Petition for 

Post Conviction Relief nine (9) months and two continuances • after she was 

2 Interestingly almost all the cases cited by the State in it's Response were 
brought before this Court by Petitions for Special Action. 13 
Judge Pregerson was referring to limiting hearings when he said "and 

keeping evidence out,..." 

4 Undersigned will only briefly address some of the "facts" in the State's factual 
background. 
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appointed 6. 

The State further complains that Levitt had already been paid to review the file 

and that therefore she should not have been allowed to withdraw. The prosecutor is 

not the one in charge of caring for the county purse; that. is, and should be, within the 

discretion of judges. That also should not be the prevailing reason to not allow a 

change of counsel. 

The State also 

requests for co-counsel 

accuses undersigned of immediately filing with the Court 

and a request for time to propedy prepare. Apparently the 

State is concerned that undersigned began to work on the case as soon as she was 

appointed, which is not improper. The State also complains that the motions filed by 
undersigned were an abuse of the procedure; however, undersigned has not gone 

outside the scope of the rules of procedure. 

One request for a continuance was filed over 40 days late. 

6 Rule 32.4(c) of the Arizona Rules of Criminal Procedure states that in capital 
cases, appointed counsel shall have one hundred and twenty (120) days to file 
the petition. 

7 Rule 32. 6(d) states that: 
After the filing of a post-conviction relief petition, no amendments shall be 
permitted except by leave of court upon showing of good cause. 

(Emphasis added). Undersigned requested the trial court to give her leave 
to amend the Rule 32. The Comment to Ru/e 32.6 states that "section 
(d) provides a liberal policy towards amendments to the pleadings." 

In support of his claim that undersigned somehow acted improperly, the State 
cites State v. Atwood, 171 Adz. 576, 832 P.2d 593 (1992) for his contention that 
undersigned is predisposed to disobey court orders. 

When Atwood was decided capital litigation was still largely undefined. 
Atwood now serves as a guideline to some extent, for capital cases in Arizona. 
This case has been cited 131 times in Arizona opinions, as well as by the Illinois, 
Texas and Utah Supreme Courts. Capital Litigation is evolving. We all should be learning from our prior mistakes. 

;•lthough undersigned raised an extraordinary number of issues in that 
case, she did so ingood-faith and is disturbed at the fact that the State would use th.e o,ne case in uncrersig.ned's 23 years .of practice in order to, justify h.is improper 
attacks and to support Ihs argument thai unoersigned has a ms[ory or "disobedience". See, State v. Bib 175Ariz. 549, 858P2d. 1152, 1198 
(1993), cert. denied, •U.S.•, 114 S.Ct. 1578 (1994). 

3 

ER 620 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 70 of 189



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15: 

2O 

22 

25 

27 

28 

ARGUMENT 

I. THE TRIAL COURT ABUSED ITS DISCRETION BY VACATING ITS 
ORDER GRANTING PERMISSION TO HARRIETTE LEVI-IF TO 
WITHDRAW AND REINSTATING HER AS COUNSEL OF RECORD. 

A. This Court should ,qrant jurisdiction because Petitioner has no other 
equally plain, speedy and adequate remedy. 

The State cites Washington v. Superior Court, 180 Ariz. 91,881 P.2d 1196 (Ct. 

App. 1994) to interpret "no adequate remedy by way of appeal" to apply in cases 

where there is no appeal available g. However, in Washington, supra, the Court of 

Appeals noted that there were a combination of reasons that it "exercised its discretion 

to resolve this matter now", one of which was clear error of the trial court. 

Petitioner is only allowed one petition for post conviction relief since any claims 

not raised will be precluded in a subsequent petition 1°. Petitioner has lost the 

opportunity to raise any claims not raised by Levitt in her petition. Therefore, those 

issues cannot be considered on a Petition for Review to this Court, contrary to the 

State's assertion that this Court will review those issues in the "ordinary course of the 

Rule 32 proceedings." Furthermore, Petitioner has also lost his opportunity to raise 

those issues in federal court, since they were not raised in the state court. Thus, 

these errors cannot be "remedied" via direct appeal. 

The State also argues that since Petitioner has been represented at all times by 

Levitt that he is not "harmed." "Representation" is more than just a warm body. 

The defendant in that case waived direct appeal. Post conviction relief was held 
to be too remote to provide relief. 

lo A defendant shall be precluded from relief under this rule based upon any 
ground: 

(3) That has been waived at trial, on appeal, or in a previous collateral 
proceeding. 

Arizona Rules of Criminal Procedure, Rule 32.2(a)(3). (Emphasis added). 
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There must be some representation: 

[The trial attorney's] representation at the sentencing hearing amount[ed] 
in every respect to no representation at all and the total absence of 
advocacy falls outside Strickland's 11 wide range of professional 
competent assistance... 

C/aboume v. Lewis, 64 F.3d 1373 (9th Cir. 1995). The fact that "It]here has been no 

interruption in [Petitioner's] representation" is irrelevant. The pleadings that Levitt filed 

on behalf of Petitioner speak for themselves and they do not suggest zealous 

representation 12. 

The State argues that Levitt studied the trial records. In Levitt's second motion 

to continue the Petition for Post Conviction Relief, filed November 7, 1996, she 

indicated that she did not receive the transcripts until October 31, 1996 and that she 

would be out of town from November 15, 1996 until December 2, 1996. Petitioner's 

Petition for Post Conviction Relief was -filed on January 8, 19971•, therefore, -she had 

very limited time to work on Petitioner's case. 

A national study concluded that the median hours spent by a competent 

attorney during a capital post conviction case'<j•hli•u•BA, Standing Committee 

On Legal Aid And Indigent Defense Bar Information (Prepared by the Spangenberg 
Group). 'q'ime and Expense Analysis in Post-Conviction Death Penalty Cases," (Feb. 
1987). The Eighth Circuit also concluded that the "average time that a competent 

lawyer labors in post conviction review of a single death sentence is approximately 

• StEckland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). 

12 See, Motion For Reconsideration And Request Leave To Amend Petition For 
Post Conviction Relief, Exhibits G and H, filed with the Petition for Special 
Action." 

•3 Additionally the Petition consisted of seven (7) pages-only 3 112 of which 
contained legal arguments. 

5 
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one-quarter of a lawyer's billable hours for a year." Mercer v. Armontrout, 864 F.2d 

1429 (8th Cir. 1988). 14 

The State also asserts that Levitt, upon her reinstatement, filed a "lengthy and 

comprehensive Petition for Review by this Court." That petition consisted of 3 1/2 

pages of legal arguments, in favor of Petitioner and the remainder of the pleading was 

dedicated to not only defending her actions, but also arguing procedural bar of all 

other potential issues Petitioner may have had! 

The State is correct that an indigent defendant cannot choose any particular 

attorney. Petitioner did not choose or even request undersigned, Cochise County did. 

The State also is correct that the attomey client relationship does not have to be 

"meaningful" and that there is no right to another attorney when a client has "lost 

confidence" in his attomey. However, that is not the case here. As stated by Levitt, 

there was a "total breakdown of the attomey-client relationship" (emphasis added) and 

"irreconcilable differences" arose between Levitt and Petitioner. If there is a "total 

breakdown in the attorney-client relationship, the court [is] required to 
dismiss 

counsel 

and appoint another attorney15. United States v. Wadesworth, 830 F.2d 1500 (9th Cir. 

1987). 

The State is correct that Petitioner cannot choose his own claims when he has 

counsel representing him: TM a defendant is stuck with the "strategic decisions" of his 

14 That is not to say this much time is required. But it is a guide as to the time land 
energy which should be applied in capital cases. 

15 Minimally, the trial court should have held a hearing to inquire into the 
source of the conflict. Bland v. California Dept. of Corrections, 20 F.3d 1469 
(gth Cir. 1994). 

18 Additionally, Petitioner is not capable of representing himself nor trained to 
represent himself.. 
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attorney. However, defense counsel needs all of the vital information necessary for 

him or her to make informed decisions. Sanders v. Ratelle, 21 F.3d 1446 (gth Cir. 

1994). Counsel must conduct a reasonable, informed investigation or make a 

reasonable decision not to investigate, Id, otherwise, "strategic decisions" based on a 

mistaken understanding of the facts or law will be grounds for ineffective assistance of 

counsel. Horton v. Zant, 941 F.2d 1449 (11th Cir. 1991). 

B. The State has no standing to petition the tdal ...co.. urt, or any other court, 
regarding the appointment of counsel. 

The State argues that not only does a prosecutor have standing to object to the 

appointment of counsel of indigent defendants, but that the prosecutor has an 

"affirmative duty" to protect all parties involved, including Petitioner. The State claims 

that there is "no bright-line rule" for prosecutor's standing to be heard since a 

prosecutor is a minister of justice. This issue has been decided in Knapp v. Hardy, 111 

Ariz. 107, 523 P.2d 1308-(1974). This Court unequivocally held that a prosecutor had 

no standing to object to the association of counsel for an indigent criminal defendant. 

Id. "Not only does it strike at the very heart of the adversary system...," but it is 

"unseemingly" as well. Id. (citation omitted). 

Although the State attempts to narrow the holding of Knapp, supra, by citing 

State v. Madrid, 105 Ariz. 534, 468 P.2d 561 (1970), the State concedes that in 

Madrid, this Court held that the prosecution can not "participate in the selection or 

rejection of its opposing counsel." The State also cites State v. Evans, 129 Adz. 153, 

629 P.2d 989 (1981). In Evans, this Court held that under Knapp, supra, the 

prosecutors did not have standing "to question the representation of the defendants." 

Id. This Court found that the "Board of Supervisors" would be the appropriate party to 

ER- 624 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 74 of 189



1 

3 

5 

6 

8' 
9 

10 

11 

12 

13 

1•: 

15 

18 

17 

18 

19 

20 

21 

2• 

25 

27 

28 

object since they are the "paying" party. Id. 

In it's search to limit this Court's holding in Knapp, supra, the State cites 

Alexander v. Superior Court, 141 Adz. 157, 685 P.2d 1309 (1984). This case actually 

supports undersigned's position that the State has no standing to select counsel for 

Petitioner. Id. In that case the State brought a motion to disqualify defense counsel 

citing a conflict of interest. Id. This Court denied the State's motion citing Madrid, 

supra, Knapp, supra and Rodfiguez v. State, 129 Ariz. 67, 628 P.2d 950, (1981), and 

held that: 

For the State to participate in the selection or rejection of its opposing 
counsel is unseemingly if for no other reason than the distasteful 
impression which could be conveyed. 

Alexander at 165-166. Alexander did not "narrow" this Court's holding in Knapp, but 

instead- reiterated the importance of acompletely adver•adal SyStem. Th•--s•n•-i• true 

of another case cited by the State, Gomez v. Superior Court, 149 Ariz. 223, 717 P.2d 

902 (1986). Gomez did not decide the issue of whether the State had standing to 

object, instead the issue presented was: 

Is it ethically proper for an attorney-city councilman to defend a criminal 
defendant in any court where witnesses against that defendant are 
officers of that city's police department? 

Gomez at 224. As in Alexander in Gornez the prosecutor filed a motion to disqualify 

citing a conflict of interest. Again, this Court denied the State's motion and cited 

Alexander, supra, Madrid, supra, Knapp, supra and Rodfiguez, supra. 

Gomez at 226. 

The State cites State v. Vickers, 180 Ariz. 521, 885 P.2d 1086 (1994), to 

support it's theory that the standard of review to determine the standing of a prosecutor 

to object to the appointment of defense is a "totality of circumstances" approach. 

8 
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However, none of the cases cited by the State, including Vickers, cites this standard. 

The State is not only attempting to narrow the Knapp holding for it's own convenience, 

but it is also attempting to create a standard that favors it's position. In Vickers, supra, 

before the trial the prosecutor filed a motion to put the Court on notice that defense 

counsel's representation.was ineffective. On appeal, this Court used the motion as 

"evidence" of trial counsel's ineffectiveness and remanded that case for retrial. Id. 

Furthermore, the tdal court did not grant the prosecutor's motion and the trial court, 

nor this Court, addressed the issue of standing. 

Vickers is a very different case from the present one. In Vickers the prosecutor 

was attempting to cure the error andprejudice against the defendant. The State 

actually acknowledged that in Vickers the failure to replace defense counsel cost time 

an=d-five ye• later b-ei•l b•ck to square one." (Response p. 12). (Empl••sis a•ded). 
Unfortunately, this could happen in this case if Levitt is allowed to remain on 

Petitioner's case. 

II. THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING PETITIONER'S 
REQUEST FOR CO-COUNSEL. 

Since the State did not address this issue in it's Response Petitioner will rely on 

the arguments made in the motions filed before the trial court. See, Attachments 2 and 

5 to the Petition for Special Action. 

II1. THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING 
PETITIONER'S PROSECUTOR MISCONDUCT MOTION. 

A. The circumstances in Petitioner's case did not justify prosecutor's 
behavior. 

The State claims that it was justified in it's behavior and that it's attempt to 

reinstate Levitt is not an attempt to select defense counsel, but instead it's an attempt 

to return to the "status quo". However, this retum to the "status quo" has the effect of 

9 
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keeping Petitioner from receiving an adequate and meaningful Rule 32. If the State 

was so committed to it's role as a "minister of justice" it would be advocating for a full 

and fair presentation of all of Petitioner's claims and not interfering with his dght to 

raise his claims. The State asserts it objected to avoid the "unnecessary expense of 

starting over." However, as 
Stated by Judge Pregerson of the Ninth Circuit Court of 

Appeals, 17 by limiting proceedings in this fashion what the State is really doing is 

creating issues that may have a life of their own for years and years. 

The State is attempting to soften the pleadings it filed by stating that "[t]he 
State's odginal request for reinstatement expressed no preference for Ms. Levitt in 

particular..." In the State's Motion To Vacate Dismissal Of Counsel, Or Alternatively, 
To Clarify Role Of Substituted Counsel, the first sentence read "It]his Court should 

reinstate attorney Harriette Levitt as Stokley's Rule 32 counsel and should vacate the 

app-ointrnent of-Cada Ryan..." In support of it's position, the State •ttacked 

undersigned personally.. The State also argues that it's attempt to limit defense 

counsel's role was made in "good faith". This position seems to be contradictory. The 

State may object to any motions or requests by the defense. However, they cannot 

dictate what the defense can file. It would be fundamentally unfair, and an annihilation 

of the adversarial system if the prosecution was allowed to, before the fact, petition a 

court to limit the motions that could be filed by defense counsel. This not only would 

violate Petitioner's due process dghts but also his Fifth and Sixth Amendments right to 

counsel, since Petitioner would essentially be represented by the State. Moreover, 

undersigned could not in good faith proceed to file a Petition for Review based on the 

Petition for Post Conviction Relief that was filed on behalf of Petitioner without first 

doing her own investigation and review so that she could make informed decisions. 

Cited on page 2 of this Reply. 
l0 
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After all, undersigned has an ethical duty to zealously represent Petitioner. 

Whether or not undersigned intended to "merely pick up where Ms. Levitt had 

left off" or to attempt to re-open the proceedings, should not be the concern of the 

State. It is the trial court's responsibility to rule on any defense motions. Furthermore, 

the purpose of a Rule 32 is to open the record and make it complete for federal review. 

Undersigned is not attempting to "inundate" the trial court or this Court with "dubious 

claims", just to preserve all issues in the record so that the federal courts can do their 

job. "One of the purposes of [a] Rule 32 is to fumish an evidentiary forum for the 

establishment of facts underlying a claim for relief, when such facts have not previously 

been established on the record." State v. Scrivner, 132 Ar'•.. 52, 643 P.2d 1022 (1982). 

The State also argues that it did not act improperly since Judge Boroweic "could 

have taken the same action [of reinstating Levitt] sua sponte, regardless of the origin of 

the i•lea." This is merely an attempt to convince this Court that it did not interfere with 

the attomey-client relationship, the trial court's appointment of counsel and the 

principles of the adversary system. It's not reasonable to assume that the trial court 

would have vacated it's own rulings without the influence of the State. 

B. The Prosecutor's behavior was in violation of legal and ethical duties. 

The State in it's Response, for the first time, expresses concem for the 

victims, stating that "[a] lawyer shall make reasonable efforts to expedite litigation 

consistent with the interests of the client." This is not the only duty of a prosecutor. 

A prosecutor is not simply a "lawyer", a prosecutor has the responsibility of a 

minister of justice and not just simply that of an advocate; this responsibility carries 

with it specific obligations to see that a defendant is accorded justice. State v. 

Noriega, 142 Ariz. 474, 690 P.2d 775 (1984); State v. Fisher, 141 Ariz. 227, 686 

P.2d 750 (1984). In order to achieve justice, the competition must be fair. E.R. 3.4. 
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The State concedes that among it's responsibility to seek justice is a duty 
not only to protect the victim's rights, but also the defendant's rights. Response at 

16; See also, Fisher, supra. The State cites A.R.S. § 13-4435(A) and (B) in 

support of the argument that the trial court must take into account the victims' right 

to a speedy trial. While this is correct, the trial court must also take into account, 

the constitutional rights of Petitioner that will be violated as a result of a deficient 

post conviction proceeding that will result in Petitioner's execution. Amendments 

Five, Six, Eight and Fourteen of the United States Constitution. 

VVhile undersigned is not attempting to invalidate the concerns of the 

victims, this is the first time the State has "used" the victims as justification for the 

State's intervention. The State is now claiming that it has "standing" via the victims 

where as, in it's pleadings before the trial court it conceded "[o]f course the State 

has • •oie in choosing counsel for a defendant..." Attachment 11 to the Petition 

for Special Action. 

The State asserts that this Court should not base it's decision "on an 

attempt to somehow teach an attorney a lesson." Response at 17 (Citation 

omitted). Petitioner has set forth his concerns and his request for relief in his 

Prosecutor Misconduct Motion And Motion To Remove The Attorney General's 

Office From Or, In The Alternative, To Hold The Attorney General's Office In 

Contempt Or Award Attorney Fees. Attachment 6 to the Petition for Special Action. 

The prosecutor in this case interfered with Petitioner's attorney-client relationship, 
attacked undersigned in an unprofessional, disrespectful and slanderous manner, 

and violated not only the Ethical Rules of Professional Responsibility but also 

Petitioner's constitutional rights. 

IV. THE TRIAL COURT ABUSED ITS DISCRETION BY DIS- 
REGARDING PETITIONER'S MOTION FOR RECONSIDERATION 
AND REQUEST LEAVE TO AMEND PETITIONER'S PETITION 

•.2 
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FOR POST CONVICTION RELIEF. 

In support of it's position the State argues that Judge Boroweic did not 

abuse his discretion and that although the decision to reinstate Levitt was taken 

after the State filed it's pleadings opposing undersigned's appointment, limiting the 

scope of undersigned's appointment and opposing the appointment of co-counsel, 

that Judge Boroweic could have decided to reinstate Levitt sua sponte. The State 

constructs other facts and argues that Judge Boroweic "failed to note.., that Ms. 

Levitt's reason for withdrawal was invalid", and that, as the proceedings 

continued, Judge Boroweic became concerned, sua sponte. Judge Boroweic 

abused his discretion in allowing the State to mandate who should represent 

Petitioner. Judge Boroweic further abused his discretion in not allowing 

undersigned to Amend the Petition for Post Conviction Relief filed by Levitt. Judge 
B0r0weic abused his discretion when he denied Petitioner's Motion for 

Prosecutorial Misconduct thereby sanctioning the inappropriate behavior of the 

State. And Judge Boroweic abused his discretion when he failed to even 

investigate Petitioner's claims against Levitt. 

CONCLUSION 

This Court should accept jurisdiction and decide these issues because they 

involve Petitioners fundamental right to due process because of his impending death 

sentence and because of his statutorily mandated right to Post Conviction Relief. In 

addition, as set forth in the Motion for Reconsideration, Petitioner has many potential 

Post Conviction issues that have not been decided, or even argued, on their merits. 

In order to avoid additional litigation, Petitioner should be allowed a meaningful 

Petition for Post Conviction Relief with competent counsel and not a "sham" 

proceeding. 
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RESPECTFULLY SUBMII-IED this ,,'/_•_.• day of June, 1997 

LAW OFFICE OF CARLA G. RYAN 

Carf• 13. Ryan / / 
Attorney for Petitioner 

14 
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IN THE SUPREME COURT 

FOR THE STATE OF ARIZONA 

THE STATE OF ARIZONA, 

Respondent, 

RICHARD DALE STOKLEY, 

Petitioner. 

Petitioner, RICHARD DALE 

Supreme Court No. 

Cochise County No. 
CR-91 00284A 

REQUEST TO APPOINT COUNSEL 
FOR THE LIMITED PURPOSE OF 
APPEARING BEFORE THE 
ARIZONA SUPREME COURT ON 
A SPECIAL ACTION; PETITION 
FOR SPECIAL ACTION; AND 
REQUEST TO STAY ALL SUPERIOR 
COURT PROCEEDINGS 

STOKLEY, by and through the attorney undersigned, 

hereby respectfully requests that this Court to appoint and subsequently compensate, 

undersigned, for the limited purpose of preparing a Petition for Special Action before this 

Court because of the profound constitutional issues raised regarding appointment of 

counsel. 

Petitioner also respectfully requests that this Court stay all Superior Court 

proceedings pending the litigation of this Petition for Special Action. 

CARLA G. RYAN 
Law Office of Carla G. Ryan 
6987 North Oracle Road 
Tucson, AZ 85704 
State Bar Nos. 004254/017357 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction to entertain this petition and to grant the relief 

requested by virtue of the Arizona Constitution, Article VI, § 5 and Rule 4, of the Rules 

of Procedure for Special Actions, 17B A.R.S. 

Because Petitioner has been sentenced to death and will be executed, this 

Court has jurisdiction. A.R.S. §§ 12-120.21; 13-4031. 
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STATEMENT OF THE ISSUES 

(1) Whether the trial court abused its discretion by vacating its order granting 

permissionto Harriette Levitt to withdraw and reinstating her as counsel of record? 

(2) Whether the trial court abused its discretion by denying Petitioner's Request for 

Co-counsel? 

(3) Whether the trial court abused its discretion by denying Petitioner's Prosecutor 

Misconduct Motion And Motion To Remove The Attorney General's Office Or, In The 

Alternative, To Hold The Attorney General's Office In Contempt And To Award 

Attorney Fees? 

(4) Whether the trial court abused its discretion by disregarding Petitioner's Motion 

for Reconsideration and Request for Leave to Amend Petition for Post Conviction 

Relief?. 

iv 
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STATEMENT OF THE FACTS AND PROCEDURAL HISTORY 

Petitioner was convicted of two counts of Kidnapping a Minor, one count of 

Sexual Conduct with a Minor and two counts of First Degree Murder on March 27, 

1992. Petitioner was subsequently sentenced to Death on the First Degree Murder 

counts. 

This Court affirmed the conviction and sentences on June 27, 1995. A Petition 

for Writ of Certiorari was denied by the United States Supreme Court on January 16, 

1996. This Court issued its mandate and automatically filed a Notice of Post 

Conviction Relief on January 26, 1996, pursuant to Rule 32 of the Arizona Rules of 

Criminal Procedure. 

On April 17, 1996, Harriette Levitt was appointed by Cochise County to 

represent Petitioner "in all further appeal proceedings", presumably his Rule 32 or 

Petition for Post Conviction Relief, a state habeas proceeding. On September 27, 

1996 Ms. Levitt filed a Motion to Extend Deadline for Filing Rule 32 Petition for 60 

days. The Petition was originally due August 17, 1996 and pursuant to that Motion the 

trial court extended the deadline to December 2, 1996. On November 7, 1996 Ms. 

Levitt filed a second Motion to Extend Deadline for Filing Rule 32 Petition for an 

Petitioner.has only set forth the procedural history and facts that are relevant to 
the issue of this Petition for Special Action. The facts of the crime are 
incorporated by reference in State v. Stok/ey, 182 Ariz. 505,898 P.2d 454 
(1995). 
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additional 60 days. The trial court granted that request and extended the Deadline to 

January 8, 1997. 

On January 8, 1997 Petitioner's Petition for Post Conviction Relief was fil.ed; 2 

On March 6, 1997 that Petition was.summarily denied by the trial court. On March -r'z, 

1997, Petitioner's counsel, Ms. Levitt, requested to withdraw, citing irreconcilable 

differences between her and Petitioner. This was after Petitioner file.d his own 

objection with the trial court to the Petition for Post Conviction Relief filed by Ms. Levitt. 

The trial court then appointed undersigned to represent Petitioner '•or the completion 

of his Rule 32 petition". 

On March 17, 1997, the State filed a Motion To Vacate Dismissal Of Counsel 

Or, Alternatively, To Clarify Role Of Substituted Counsel. Attachment 1. In that Motion 

the State asked the trial court to remove undersigned from the case and reinstate Ms. 

Levitt as counsel for Petitioner. Id. On March 18, 1997 undersigned filed a Request 

For Extension To File A Motion For Reconsideration in order to respond to that Motion.- 

Also, on March 18, 1997 Petitioner filed a Request To Have Co-counsel Appointed. 

Attachment 2. In response to that Motion the State filed an Opposition To Motion To 

Appoint Co-counsel. Attachment 3. Because of the substance and mean spirited 

language of the State's Motion To Vacate Dismissal Of Counsel Or, Alternatively, To 

Clarify Role Of Substituted Counsel and the State's Opposition To Motion To Appoint 

Co-counsel, Petitioner filed a Reply To Motion To Vacate Dismissal Of Counsel Or, 

2 It consisted of a total of eight pages, with only 31/2 pages of legal argument. 
There was not request for funds for experts or for an investigator. 

2 
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Alternatively, To Cladfy Role Of Substituted Counsel (Attachment 4), and a Reply to 

the State's-Opposition to Motion to Appoint Co-counsel (Attachment 5). Also filed was 

Prosecutor Misconduct Motion And Motion-To Remove The Attorney General's Office 

Or, In The Alternative, To Hold The Attorney General's Office In Contempt And To 

Award Attorney Fees (Attachment 6), and a Reply to the Opposition of that Motion 

(Attachment 7) were filed by undersigned. The State filed an Opposition to Motion To 

Remove Attorney General's Office From the Case Or To Hold The Office In Contempt 

Or Award Attorney Fees. Attachment 11. Because undersigned had to reply to 

Motions from the State Opposing her appointment, the appointment of co-counsel and 

attempting to dictate the pleadings undersigned would file, undersigned filed a second 

Request for Extension to File a Motion for Reconsideration on April 2, 1997. 

To ensure that the Motion for Reconsideration and Request for Leave to Amend 

Petition for Post Conviction Relief (Attachment 8) would be timely, undersigned filed a 

Request to Accept the Filing of a Motion For Reconsideration One Day Late 

(Attachment 9). Both Motions were filed Apdi 16, 1997. 

On April 24, 19973 the trial court granted the State's request and vacated its 

order granting Ms. Levitt permission to withdraw and reinstated her as counsel of 

record. Attachment 10. In that same minute entry the trial court denied Petitioner's 

Request for Co-counsel and his Prosecutor Misconduct Motion And Motion To 

Remove The Attorney General's Office Or, In The Alternative, To Hold The Attorney 

3 This minute entry was not filed with the Clerk's Office until April 29, 1997 and 
was received by undersigned on May 1, 1997. 

3 
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General's Office- In Contempt And To Award Attorney Fees./d. Although the trial court 

stated that it "considers all pending matters in this court resolved", it did not specifically 

deny Petitioner's Motion for Reconsideration and Request Leave to Amend Petition for 

Post Conviction Relief. Id. In that Motion undersigned set forth a list of potential 

postconviction issues, incuding but not limited to, claims of ineffective assistance of 

pdor postconviction counsel. Instead the tdal court granted a Motion to Extend the 

Deadline for Filing a Petition for Review or in the Alternative a Motion for 

Reconsideration, that was presumably flied by Ms. Levitt on March 11, 1997 and 

extended the deadline to May 15, 1997. Attachment 10. 

Petitioner has no equally plain Cp•.edy and adequate remedy by appeal 

because Petitioner will suffer ha_.•n if these requests and motions are not granted. 

Petitioner's Petition for Post Conviction Relief constitutes a sham and farce and not a 

full review with all issues being raised as is required by Rule 32 of the Adzona Rules 

of Criminal Procedure. 

This Court should accept jurisdiction and decide these issues because they 

involve Petitioner's constitutional, fundamental right to due process, because of his 

impending death sentence, and because of his statutorily mandated right to 

postconviction relief. 

This Petition for Special Action has been filed with the Arizona Supreme Court 

because Petitioner is under a sentence of death and the Arizona Court of Appeals 

does not have appellate jurisdiction. A.R.S § 12-120.21(A)(1). 
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ARGUMENT 

I. THE TRIAL COURT ABUSED ITS DISCRETION BY VACATING ITS 
ORDER GRANTING PERMISSION TO HARRIE'I-rE LEVII-r TO 
WITHDRAW AND REINSTATING HER AS COUNSEL OF RECORD. 

As stated in Petitioner's Reply to Motion to Vacate Dismissal of Counsel, Or 

Alternatively, To Cladfy Role of Substituted Counsel, the State has no standing to 

challenge the appointment of counsel and/or to even attempt to dictate what motions 

can or cannot be filed by Petitioner's counsel. See, Attachment 4 4 

In the Motion for Reconsideration Petitioner supported Ms. Levitt's' deCision to 

withdraw as counsel, citing irreconcilable differences by supplementing the trial court 

with correspondence by Petitioner to Judge Borowiec, Ms. Levitt and Denise Young .at 

the Arizona Capital Representation Project. Attachment 8. 

The trial court abused its discretion by allowing the State to dictate whdl should 

be appointed a,s counsel and what if anv motions should be filed, where the State 

admits•at they have no standing. Attachments 10 and 11. 

II. THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING PETITIONER'S 
REQUEST FOR CO-COUNSEL 

Petitioner will rely on the arguments made in the motions filed before the tdal 

court. See, Attachments 2 and 5. 

4 In order to save time and resources, undersigned will refer to arguments made 
in the pleadings that were already filed and incorporate these into this Petition for 
Special Action. 
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III. THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING 
PETITIONER'S PROSECUTOR MISCONDUCT MOTION AND MOTION 
TO REMOVE THE A'I-I'ORNEY GENERAL'S OFFICE OR, IN THE 
ALTERNATIVE, TO HOLD THE ATTORNEY GENERAL'S OFFICE IN 
CONTEMPT AND TO AWARD A'I-FORNEY FEES. 

Petitioner will rely on the arguments made in the motions filed before the trial 

court. See, Attachments 6 and 7. 

IV. THE TRIAL COURT ABUSED ITS DISCRETION BY DISREGARDING 
PETITIONER'S MOTION FOR RECONSIDERATION AND REQUEST 
FOR LEAVE TO AMEND PETITIONER'S PETITION FOR POST 
CONVICTION RELIEF. 

Since fhis iS• •Petitioner's first Petition for Post Conviction Relief, this is his first 

(,opportunit.• -•o raise any claims of ineffective assistance of counsel at the tdal, 

sentencing and appellate stages. State v. Carver, 160 Adz. 167, 771 P.2d 1382 

(1977) (ineffective assistance of counsel claims must be raised in a petition for post 

conviction relief); State v. Herrera, 182 Ariz. 642, 905 P.2d 1377 (App. 1995) (an 

allegation of ineffective assistance of counsel is encompassed within the scope of Rule 

32.1 as a claim that a defendant's conviction or sentence was in violation of the 

Constitution of the United States of the State of Arizona). In order for Petitioner to 

properly raise any ineffective assistance of counsel claims he needs to have 

competent coun_._sel-atthepostconviction stage. 

To decide that a defendant claiming ineffective trial counsel is not entitled 
to representation in his first [state] habeas corpus proceeding, in a state 
that does not allow trial counsel's effectiveness to be challenged on 
direct appeal, would be to conclude that the defendant is not entitled in 

6 ER 661 
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any form to an attorney's assistance in presenting a fundamental 
constitutional claim. We will not so hold. 

MacKali v. Murray, 1997 W.L 134374 (4th Cir. March 25, 1997). 

Petitioner will also rely on the arguments made in the motions filed before the 

trial court. See, Attachments 8 and 4. 

CONCLUSION 

This Court should accept jurisdiction and decide these issues because they 

involve Petitioner,s fundamental right to due process, because of his impending death 

sentence, and his statutorily mandated right to postconviction relief. In addition, as set 

forth in the Motion for Reconsideration (Attachment 8), Petitioner has many potential 

postconviction issues that have not been decided on their merits. Petition needs to 

have these issues litigated. The federal courts have consistently requested that these 

proceedings be completed not piece-meal, but in an effective, competent manner. 

French v. United States, 416 F.2d 1149 (1969). 

RESPECTFULLY SUBMIITED this •_.•'•ay of May, 1997 

Copy_of the foregoing mailed/delivered 
this •..k day of May, 1997, to: 

The Hon. Judge Borowiec 
Cochise County Superior Court 
P.O. Drawer CT 
Bisbee, AZ 85603 

LAW OFFICE OF CARLA G. RYAN 

Carla G. Ryan L,' L• 
Attorney for Petitioner 
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Eric Olsson 
Office of the Attomey General 
400 W. Congress Bldg S-315 
Tucson, AZ 85701 

Richard Dale Stokley, #92408 
Arizona State Prison -FIorence 
P.O. Box 8600 
Florence, AZ 85232 

Hardette Levitt 
485 S. Main Ave 
Tucson, AZ 85701 

Arizona capital Representation Project (informational copy only) 
Federal Public Defender's Office 
222 N. Central Ave. 
Phoenix, AZ 85004 
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APPENDIX 

MOTION TO VACATE DISMISSAL OF COUNSEL OR ALTERNATIVELY, 
TO CLARIFY ROLE OF SUBSTITUTED COUNSEL 03/17/97 

REQUEST TO HAVE CO-COUNSEL APPOINTED 03/18/97 

OPPOSITION TO MOTION TO APPOINT CO-COUNSEL 03120197 

REPLY TO MOTION TO VACATE DISMISSAL OF COUNSEL, OR 
ALTERNATIVELY, TO CLARIFY ROLE OF SUBSTITUTED COUNSEL 
03/24/97 

REPLY TO OPPOSITION TO MOTION TO APPOINT CO-COUNSEL 
04/01/97 

PROSECUTOR MISCONDUCT MOTION AND MOTION TO REMOVE 
THE ATTORNEY GENERAL'S OFFICE OR, IN THE ALTERNATIVE, TO 
HOLD THE ATI'ORNEY GENERAL'S OFFICE IN CONTEMPT AND TO 
AWARD ATTORNEY FEES 04/01/97 

REPLY TO THE OPPOSITION TO THE MOTION TO REMOVE 
ATTORNEY GENERAL'S OFFICE FROM OR HOLD THE OFFICE IN 
CONTEMPT OR AWARD ATTORNEY FEES IN THE STOKLEY CASE 
04/10/97 

MOTION FOR RECONSIDERATION AND REQUEST LEAVE TO AMEND 
PETITION FOR POST CONVICTION RELIEF 04/16/97 

REQUEST TQ ACCEPT THE FILE A MOTION FOR 
RECONSIDERATION ONE DAY LATE 04/16/97 

MINUTE ENTRY DATED 04/24/97 

OPPOSITION TO MOTION TO REMOVE A-I-I'ORNEY GENERAL'S 
OFFICE FROM THE CASE OR HOLD THE OFFICE IN CONTEMPT OR 
AWARD ATI'ORNEY FEES 04/01/97 

9 
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HARRIE1-rE P. LEVITt 

485 SOUTH MAIN AVENUE 

"I•J•-•ON, ARIZONA BSTOI 

(520) 624-0400 

FAX (520) SZ0-0S21 

FIMA COUNTY COMPUTER HO, 34320 

Attomw/for Bar Number 7077 

(SPA,- 
.-•ELOW 

FOR FILING STAMP ONLY) 

Defendant/Petitioner 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff/Respondent, 

VS. 

RICHARD DALE STOKLEY, 

Defendant/Petitioner 

NO. CR-9100284A 

PETITION FORREVIEW 

(Judge Borowiec) 

COMES NOW the Defendant, by and through his attorney 

undersigned, and hereby petitions the Court of Appeals for a 

review of the denial of his Petition for Post-Conviction 

Relief. 

RESPECTFULLy SUBMITTED this 6th day of May, 1997. 

•AR-•IETTE P.-LEVI•T 
Attorney for Defendant/Petitioner 
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Copy of the foregoing delivered 
this 6th day of May, 1997, to: 

Honorable Judge Borowiec 
Cochise County Courthouse 
P.O. Box Drawer CK 
Bisbee, AZ 85603 

Eric Olsson 
Assistant Attorney General 
400 W. Congress, Ste. S-315 
Tucson, Arizona 85701 

And Mailed to: 

Richard Dale Stokley, #92408 
ASP Florence CB-6 
P.O. Box 629 
Florence, Arizona 85232 

Carla Ryan 
6987 N. Oracle Road 
Tucson, Arizona 85704-4224 

2 
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On the Fourth of July weekend• 1991, a community 

celebration was staged near Elfrida. The focus of these 

celebrations was the Best Yet Service Station, located near 

the state highway. Mary Snyder and MandyMeyers, two teenage 

girls from Elfrida, were among those in attendance. 

Petitioner Richard Stokley was also in attendance, 

performing as a stuntman in the "Old West" reenactment. He 

was visited at the site by Randy Brazeal. 

Mary and Mandy, along with a number of other children, 

camped out at the service station during the celebration. 

The youngsters were eventually separated by gender. Mary and 

Mandy were seen leaving the girls' tent at approximately 

i:00 a.m. on July 8, 1991. They were observed entering a car 

occupied by Petitioner and Randy Brazeal. They were not seen 

alive again. 

Randy Brazeal contacted Chandler police several hours 

after the crime to confess to his involvement. He stated 

that he and Petitioner had sexually assaulted and killed the 

two girls. As a result, Petitioner Richard Stokley was 

located and arrested at a Benson truck stop by Benson police 

officers Bunnell and Moncada. 

Detective Sergeant Rodney Wayne Rothrock and Detective 

David Bunnell interviewed Petitioner. During the course of 

this interview, Petitioner made a full confession of his 

involvement in the offense. The tape of this confession was 

3 ER 667 
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played for the jury, and transcripts of the tape were 

published. 

Petitioner admitted to engaging in sexual intercourse 

with "the brown haired girl", but denied raping her. He also 

admitted participating in the killings, disposing of the 

bodies, and burning the girls' clothing. He indicated that 

Randy Brazeal had been a willing and equal participant in 

the crimes, having had sex with both of the girls and 

killing one. 

Petitioner later directed law enforcement officials to 

the scene of the crime. Search and rescue teams were 

dispatched to the area, and the bodies were recovered from 

an abandoned, muddy mine shaft. 

Autopsies were performed by Cochise County Medical 

Examiner Dr. Guery Flores. Biological samples were taken 

from the victims as well as their accused assailants. Dr. 

Flores determined the cause of death of both victims to have 

been "manual" strangulation. Although a semen sample was 

recovered from the body of Mandy Meyers, no such examination 

was possible on the body of Mary Snyder, because Snyder's 

body cavities had filled with mud from the mine shaft. As 

such, it was impossible to verify the identify of her 

attacker. 

Petitioner was charged with two counts of Kidnapping a 

Minor, two counts of Sexual Assault upon a Minor, two counts 

of Sexual Conduct with a Minor, and two counts of First- 

4 
ER 668 
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Degree Murder. He was found guilty of all charges. A 

stipulated sentence of 69 years was set on the "non-capital" 

offenses. A death sentence imposed on each of the homicide 

counts. 

The Arizona Supreme Court affirmed Petitioner's 

convictions, and sentences State v. Stokl•y, 182 Ariz. 505, 

898 P.2d 454 (1995) (Exhibit A attached). The Supreme Court 

found that Petitioner's attorney had made no effort to show 

actual prejudice of the jury at the time of trial and, 

therefore, refused to overturn his convictions based on the 

issue of change of venue. The court found it could not 

presume prejudice under the facts of the case, and because 

trial counsel made no effort to show actual prejudice by 

refusing to pass the panel, there was no basis upon which to 

find the trial court improperly denied the original motion 

for change of venue, 182 Ariz at 513-514. 

The United States Supreme Court denied Petitioner's 

petition for writ of certiorari. Subsequently, anotice of 

post-conviction relief was filed. 

On January 8, 1997, Petitioner filed a petition for 

post-conviction relief arguing ineffective assistance of 

counsel at the trial level for failure to properly preserve 

the motion for change of venue on appeal. Petitioner argued 

that trial counsel was faced with an enormous amount of 

pretrial publicity, as well as a petition drive to ensure 

that petitioner received the death penalty in this case. He 

5 ER- 669 
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filed a motion for change of venue, but failed to adequately 

establish that petitioner was prejudiced by these factors. 

Petitioner also argued that the state had illegally 

suppressed Brady material related to co-defendant Randy 

Brazeal's involvement in a satanic cult. 

After the petition was filed, Petitioner became 

dissatisfied with counsel undersigned and wrote letters to 

counsel, the court, the State Bar of Arizona, and to Denise 

Young of the now defunct Arizona Capital Representation 

Project. The court summarily denied the petition for post- 

conviction relief on March 6, 1997. Counsel undersigned 

moved to withdraw from representation of Petitioner on March 

12, 1997, as a result of Petitioner's stated dissatisfaction 

with counsel's work. This court appointed Carla Ryan to 

represent the Petitioner. She then filed a motion for 

reconsideration and request to amend the petition for post- 

conviction relief on April 16, 1997. As a result of a series 

of motions litigated between the Arizona Attorney General's 

Office and Ms. Ryan, this court rescinded its order 

appointing Ms. Ryan and reappointed counsel undersigned to 

prepare a petition for review. Petitioner now requests that 

the Supreme Court of Arizona review the summary denial of 

the petition for post-conviction relief and recession of the 

order changing counsel. 

6 ER 670 
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ARGUMENT I. 

a. Ineffective Assistance of Trial Counsel. 

One of the key issues in the case was whether 

Petitioner could receive a fair trial in Cochise County. The 

murders occurred in a rural area where most people knew one 

another, the murders had received a substantial amount of 

publicity prior to trial and many prospective jurors had 

signed a petition calling for Petitioner to be prosecuted to 

the fullest extent of the law and to be sentenced to death 

for the crimes. Trial counsel filed a motion for change of 

venue which was denied. Petitioner claimed in his Rule 32 

petition that defense counsel failed to properly preserve 

the venue issue for appeal by failing to object to the jury 

panel at the time of jury selection. The Arizona Supreme 

Court found there was nothing in the record to indicate that 

Petitioner still felt the jury was unfairly prejudiced 

against him, because trial counsel had not reurged the 

issue. 

The Arizona Supreme Court's opinion mandates an 

evidentiary hearing on the issue of trial counsel's failure 

to reurge this issue. Trial counsel's failure to preserve 

the issue for appeal requires a factual determination of 

whether he did so for strategic reasons (i.•-, because he 

felt there no longer existed an issue) or whether he fell 

below standards of minimal competence for attorneys. 

Additionally, the court needs to determine if trial 

7 ER- 671 
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counsel's deficiency would have any effect on the ultimate 

outcome. Strickland v. Washinqton, 466 U.S. 668 104 S.Ct. 

2052 80 L.Ed.2d 674 (1984). 

An accused's right to be tried by a fair and impartial 

jury is one of the central rights guaranteed by the United 

States Constitution (Fifth Amendment, United States 

Constitution). Even though the trial court was careful to 

conduct voir dire in a manner designed to protect 

Petitioner's rights, that alone is not dispositive of the 

question of trial counsel's ineffectiveness in failing to 

preserve this issue on petitioner's behalf. The trial 

court's role is to be neutral. 

•• Given the conduct of voir 

dire in the instent case a_•d t•e fact that a• jurors who 

were acquainted with the case remained on the panel, it 

cannot be said that trial counsel made a strategic decision 

not to renew the motion for change of venue without first 

conductingan evidentiary hearing. 

b. Non-Disclosure of Brad7 Material. 

Subsequent to the filing of the Rule 32 petition, the 

state submitted an Affidavit from Charles Roll, the 

prosecutor assigned to the case. He stated in his Affidavit 

that he had not received the documentation concerning 

Brazeal's involvement in a satanic cult and therefore could 

not have disclosed it to Petitioner's counsel. This 

Affidavit is not dispositive of the issue for several 

8. ER- 672 
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reasons. First, it was incumbent upon trial counsel to 

investigate all issues surrounding the case in an effort to 

build a defense. The fact that Petitioner had confessed to 

the crime did not eliminate counsel's obligations defend his 

client. Obviously, the case was difficult to defend. 

Therefore, defense counsel should have conducted a pretrial 

investigation into the issues of Brazeal's satanic cult 

involvement. Several of Brazeal's pretrial statements were 

proven to be false. As explained in the Petition for Post- 

Conviction Relief, the evidence about Brazeal could have 

been used both at trial and at sentencing to minimize the 

extent of Petitioner's participation in the crimes. One of 

the court's findings, for example, was that Appellant was 

more culpable because he was considerably older thanBrazeal 

and therefore directed his activities. By establishing the 

satanic cult issue, Petitioner's trial attorney could have 

negated any such conclusion. 

Additionally, the prosecutor's claim that he was not in 

possession of these documents gives rise to a claim of newly 

discovered evidence. A colorable claim for newly discovered 

evidence is present if: the evidence appears on its face to 

have existed at time of trial but was discovered after 

trial; the petition alleges facts from which the court can 

conclude that defendant was diligent is discovering facts 

and bringing them to the court's attention; the evidence is 

not simply cumulative or impeaching; the evidence is 

9 ER- 673 
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relevant to the case; and the evidence is such that it would 

likely have altered the verdict, find, or sentence if known 

at the time of trial. State v. Bilke, 162 Ariz. 51, 781 

P.2d 28 (1989). 

Finally, although one attorney who worked for the 

Cochise County Prosecutor's Office did not have possession 

of the documents, there is still a question as to whether 

Mr. Polley did. Therefore, there is still a question as to 

whether the information was in possession of someone at the 

County Attorney's office. 

The evidence concerning Randy Brazeal's cult activities 

were highly relevant and should have been investigated by 

trial counsel. There is, therefore, a viable claim as to 

either ineffective assistance of counsel or as to newly 

discovered evidence. Such a claim can only be resolved 

through an evidentiary hearing pursuant to Rule 32.8. 

c. Issues Raised By Carla Ryan. 

As noted above, Carla Ryan was appointed torepresent 

Petitioner for a short period of time, during which she 

filed a pleading entitled "Motion for Reconsideration and 

Request Leave to Amend Petition For Post-Conviction Relief". 

•The lion's share of this document is an attack on the 

ef-fective•ess of undersigned counsel, all ofwhich is 

meritless. The only substantive issues argued by Ms. Ryan in 

the motion are related to those filed in the original Rule 

32 petition by counsel undersigned. 

10 ER- 674 
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While counsel does not adopt any of the•arguments filed 

on Petitioner's beh•alf by Ms. Ryan• particularly•those in 

her "laundry list" of "other issues", it is submitted that 

..they should at least be addressed on the Petition for Review 

•in order to preserve the record. 

The Statement of Facts and procedural history contained 

in the motion are essentially correct and are hereby adopted 

to whatever extent the original Petition for Post-Conviction 

Relief does not already cover them. The arguments concerning 

counsel undersigned's effectiveness and competence are 

meritless and. are notadop•@d. Nevertheless, because Mr. 

Stokley went to extremesto express his dissatisfaction with 

the performance of his court appointed counsel, and because 

counsel undersigned did request permission to withdraw, it 
i•, 

is submitted that the court's decisio to•appointnew 

counsel was 
originally thecorrectoneand Should have 

-remained intact. 

With respect to the "laundry list" of Claims, the 

following arguments, .designated by the letters labelling 

them in the motion were already raised, either on appeal or 

in the Rule 32 petition: Arguments a, q and t. 

The following arguments clearly relate to strategic 

decisions by the respective attorneys and cannot properly be 

urged as arguments supporting a claim of ineffective 

assistance of counsel: Arguments c, d, e, i, k and r. 

Ii- 

ER 675 
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The following arguments are contrary to well- 

established caselaw and should not be raised because they 

cannot legitimately be argued: Arguments b, h, s, u and v- 

DD. 

The following arguments are either not supported by the 

facts of the case or are completely meritless. Arguments f, 

g, j, l-p. Specifically as to Argument j, counsel 

undersigned notes that she cannot in good conscience argue 

that a strict religious upbringing would lead anyone to 

commit a double homicide. 

•inal.ly,i...although .counsel undersigned did not -request 

funds for an investigator.,•..there•._•s n•..basis ito conclude.. 

that Petitioner received a less than.competent 

representation on his .petStion. NOtevery caseneces"sitates 

hir•ng expert witnesses or. investigators when-an attorney 

can conduct such investigation herself. As evidenced by the 

affidavits attachedto the Petition for Post-Conviction 

Relief, an 
investigatiOnof tho•e matters which 

were 

raisable waS:conducted. 

Despite the fact that the arguments contained in Ms. 

Ryan's motion are inappropriate and largely meritless, it is 

submitted that new counsel should have been kept on the 

case. Additionally, the arguments raised in the Petition for 

Post-Conviction Relief and affidavits appended thereto, 

raised a colorable claim which would have entitled the 

Petitioner to an evidentiary hearing. Review is therefore 

12 ER 676 
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requested of the trial court's summary dismissal of the 

petition, A remand for hearing is mandated. 

RESPECTFULLY SUBMITTED this 6th day of May, 1997. 

Attorney for Defendant/Petitioner 

Copy of the foregoing delivered 
this 6th day of May, 1997, to: 

Honorable Judge Borowiec 
Cochise County Courthouse 
P.O. Box Drawer CK 
Bisbee, AZ 85603 

Eric Olsson 
•ssistant Attorney General 
400 W. Congress, Ste. S-315 
Tucson, Arizona 85701 

And.Mailed to: 

Richard Dale Stokley, #92408 
ASP Florence CB-6 
P.O. Box 629 
Florence, Arizona 85232 

Carla Ryan 
6987 N. Oracle Road 
Tucson, Arizona 85704-4224 

ER 677 
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LAW OFFICE OF CARLA G. RYAN '6987 North Oracle Road 
Tucson, Arizona 85704 
(520) 297-1113 
State Bar Nos: 004254/017357 
Attorneys for Petitioner 
Pan no. 50204/65139 

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

THE STATE OF ARIZONA, ) 
) 

Respondent, ) 
) 

) 
RICHARD DALE STOKLEY, ) 

) 
Petitioner, ) 

) 
) 
) 

Cochise County No. 
CR-91-00284 A 

MOTION FOR RECONSIDERATION 
AND REQUEST LEAVE TO 
AMEND PETITION FOR POST 
CONVICTION RELIEF 

(assigned to Hon. Judge Borowiec) 

Petitioner, RICHARD DALE STOKLEY, by and through his attorney undersigned, 
hereby respectfully requests this Court to grant his Motion for Reconsideration of this 

Court's denial of Petitioner's Petition for Post Conviction Relief and grant Leave to Amend 

that Petition on the grounds and for the reasons set forth in the attached Memorandum of 

Points and Authorities. 

This request is made pursuant to Rule 32.9 and Rule 32.6 of the Arizona Rules of 

Criminal Procedure. 

ER- 681 
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RESPECTFULLY SUBMITTED this • day of April, 1997 

LAW OFFICE OF CARLA/J:•. RYAN 

Attorney for Petitioner 
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MEMORANDUM OF, POINTS AND AUTHORITIES 

FACTS AND PROCEDURAL HISTORY. 

A. Facts of the case. 

On the Fourth of July weekend, 1991, a community celebration was held near the 

rural town of Elfrida in southeastern Arizona. Petitioner was at the celebration, 

)erforming as a stuntman in an "Old West" reenactment. Numerous local children 

:amped out at the celebration site on July 7, 1991. Among them were Mary Snyder and 

Mandy Meyers, both thirteen year old girls. 

The teenagers who camped out were separated by gender at bedtime. During the 

•vening, Rar•dy Brazeal, the co-defendant, was seen at the girls' tent having a 

conversation with Mary and Mandy. Brazeal, age twenty, had dated Mandy's older sister 

and therefore knew Mandy. The teenagers told a friend they were going to the restroom. 

Around 1:00 a.m. on July 8, 1991, Mary and Mandy were seen standing next to 

Brazeal's car. They were then seen entering the car: Brazeal was ddving and Petitioner 

Nas in the passenger seat. The girls got into the back seat. 

Later that same morning Brazeal turned himself into the Chandler Police 

Department and confessed his "version" of the events that took place several hours 

•efore. He stated that he and Petitioner had sexual intercourse with Mary and Mandy 
and that th .e.y had killed the two girlsJ 

The Brazeal confession lead to the arrest, that same day, of Petitioner at a truck 

Brazeal's and Petitioner's "versions" are quite difference. Brazeal indicated Petitioner 
=ad sex with both girls; that he sat in the front seat of the vehicle and smoked while 
:•etitioner raped and killed both girls; that he was too scared to do anything; and that he 
lelped dispose of the bodies. At trial evidence was presented that proved Brazeal lied. 

3 
ER- 683 
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•top in Benson, Arizona. Detective Rothrock and Detective Bunnell of the Cochise 

County Sheriff's Department conducted a taped interview of Petitioner. Dudng the course 

of the interview, Petitioner made a full confession. Petitioner stated that he had had sex 

with the "brown haired girl" (Mandy), but denied raping her. Petitioner also stated that 

Brazeal had been a willing and equal participant, having had sex with both of the girls and 

killing one. Petitioner then cooperated with the police and lead them to the crime 

scene. Because of Petitioner's assistance, search and rescue teams recovered the 

bodies of the two girls from an abandoned, muddy mine shaft. Autopsies were performed 

by the Cochise County Medical Examiner, Dr. Guery Flores. Biological samples were 

taken from the victims, as well as from Brazeal and Petitioner. The autopsies showed 

that the cause of death of both girls was manual strangulation. The autopsies further 

showed that each gid was sexually assaulted and stabbed in the right eye. A semen 

sample was taken from the body of Mandy. DNA analysis indicated that both Brazeal and 

Petitioner had intercourse with Mandy. Mary's body cavities were filled with mud from the 

mine shaft, making DNA analysis impossible. 

Brazeal was offered a plea to Second Degree Murder, which he accepted, with a 

maximum ser•tence of twenty (20) years. Because of the community outrage, resulting 

from Brazeal's plea, Petitioner was not offered a plea and was forced to proceed to trial 

on First Degree Murder charges carrying two potential death sentences. 

B. Procedural History. 

On March 27, 1992 Petitioner was convicted by a jury of two counts of Kidnapping 

a Minor, one count of Sexual Conduct with a Minor and two counts of First Degree 

Murder. The State and Petitioner stipulated to a 69 year sentence on the non-capital 

charges. The Trial Court sentenced Petitioner to death for each of the First Degree 

Murder counts. 

4 ER- 684 
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A timely Notice of Appeal 2 was automatically filed by. the Clerk of the Superior 

Court and appellate counsel was appointed to handle Petitioner's direct appeal. After the 

direct appeal bdefs were filed and oral arguments were held on December 1, 1994, the 

Arizona Supreme Court affirmed Petitioner's conviction and sentence on June 27, 1995. 

After a. Petition for a Writ of Certiorari was denied by the United States Supreme 

Court on January 16, 1996, the Arizona Supreme Court issued their Mandate and 

automatically filed a Notice of Post Conviction Relief on January 26, 1996, pursuant to 

Rule 32 of the Adzona Rules of Criminal Procedure. 

On April 17, 1996, Harriette Levitt was appointed by Cochise County to represent 

Petitioner "in all further appeal proceedings", presumably his Rule 32 or Petition for Post 

Conviction Relief, a state habeas proceeding. (Exhibit A). On September .27 1996, 

Levitt filed a late Motion to Extend the Deadline for Filing a Rule 32 Petition for 60 days. 
(Exhibit B). The-Petition was originally due August 17, 1996 and pursuant to that Motion 

this Court extended the deadline to December 2, 1996. Id. On November 7, 1996, Levitt 

filed a second Motion to Extend the Deadline for Filing a Rule 32 Petition for an additional 

60 days. (Exhibit C). This Court granted that request and extended the Deadline to 

January 8, 1997. Id. 

On January 8, 1997 Petitioner's Petition for Post Conviction Relief was finally filed. 3 

On March 6, 1997 that Petition was summarily denied by this Court. (Exhibit D). On 

March 12, 1997, after Petitioner's Post Conviction counsel requested to withdraw, citing 
irreconcilable differences between her and Petitioner, this Court appointed undersigned 
to represent Petitioner "for the completion of his Rule 32 petition". (Exhibit E). 

The appeal was mandatory because this is a capital case. A.R.S. § 13-703. 

5 ER- 685 
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On March 18, 1997 undersigned filed a Request for Extension to File a Motion for 

Reconsideration. Because undersigned had to reply to Motions from the State Opposing 

her appointment, the appointment of co-counsel and an attempt by the State to dictate 

the pleadings undersigned could file, undersigned needed to file a second Request for an 

Extension to File a Motion for Reconsideration on April 2, 1997, requesting to extend the 

due date to April 15, 1997. No ruling on these pending motions has been received. 

II. ARGUMENT 

A. This Court should reconsider its denial of Petitioner's Petition for Post 
Conviction Relief because Petitioner received ineffective assistance of 
counsel on his ori.qinal petition. 

The right to effective assistance of counsel is violated if counsel's performance 

was deficient and if that deficiency prejudiced the defense. Stfickland v. Washington, 466 

U.S. 668 (1984); State v. Nash, 143 Ariz. 392, 694 P2d. 222 (1985). 

1. Post conviction counsel's performance was deficient. 

Petitioner's post conviction counsel filed a Petition for Post Conviction Relief, after 

two (2) extensions 4, that consisted of a little over 3 pages of legal argument and raised 

only two issues. However, Petitioner expressed his concerns to Levitt after he received a 

copy of the untimely first Motion to Extend the Deadline for Filing a Rule 32 Petition. 

Levitt wrote Petitioner claiming that she had spent "quite a bit of time working on [his] 

case, but was forced to put it down in favor of another case which had a non-extendible 

deadline." (Exhibit F). Interestingly, this letter is dated October 4, 1996 and in her second 

Motion to Extend the Deadline to File a Rule 32, Levitt indicated that she did not receive 

the trial transcripts until October 31, 1996. (Exhibit C). Also, in that same Motion, Levitt 

3 That Petition consisted of seven pages- only 3½ pages of legal arguments. 
4 The first request was filed over 40 days after the Petition's due date had passed. 

6 ER -686 
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;tated that she would be out of the office from November 15, 1996 through December 2, 

996. Id. 

In preparation for Petitioner's Petition for Post Conviction Relief, Levitt only spoke 

•ith Petitioner once over the telephone and never visited him. It does not appear from a 

eview of the file that she ever conducted an investigation or requested funds for experts 

}r investigators to assist her. 

Upon receipt of the Petition for Post Conviction Relief, Petitioner panicked. In 

Jesperation, P.etitioner wrote Denise Young at the Arizona Capital Representation Project 

]nd also wrote this Court. (Exhibits G and H). These letters were written and mailed 

•efore this Court made a decision or even before an opposition was filed by the State 5. 

although, this Court indicated it did not read the letter from Petitioner, the letter stated in 

)art: 

The Rule 32 filed by Ms. Levitt is a disgrace, and a good 
example of the very "ineffective assistance of counsel" which 
it is meant to relieve. must ask this Court to stop this 
Rule 32 petition and appoint an attorney who will apply 
his or her self and try to do a competent job in this 
matter. feel very strongly that my constitutional rights have 
been violated and humbly request that the Court do what is 
necessary to correct this problem. 

Exhibit H). (emphasis added). 

Petitioner is entitled to effective representation at his post conviction proceeding 

ust as he is at trial, sentencing and on appeal. In State v. Krurn • 182 ArE. 108, 893 P.2d 

9.31 ii These letters suggested the lack of substance in the Petition and suggested ,.)4113thor issues that needed to be raised. 
I/ ,)•1P This case was later vacated on other grounds by the Adzona Supreme Court 

""1 in State v. Krum, 183 Ariz. 288, 903 P.2d 596 (1995). This part of the Court of 
9.6 •,ppeals decision was not discussed and therefore not overruled. 

7 ER 687 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 115 of 189



1 

2 

3 

5 
6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27 

28 

•'59 (Adz. App. 1995), the Court of Appeals held that '•'or the right to counsel to be 

•eaningful, it must encompass effective assistance of counsel." citing, Strickland v. 

Washington,466 U.S. 668, 104 S.Ct. 2052 (1984), which has been adopted in Arizona as 

ihe standard for effective assistance of counsel. State v. Nash, 143 Ariz. 392, 694 P.2d 

222 (1985). This is especially true in capital cases where, post conviction proceedings 

are critical, Murray v. Giarratano, 492 U.S. 1 (1989), and in states, such as Arizona, 

where procedural rules default claims not discovered or presented in these proceedings. 

Coleman v. Thompson, 111 S. Ct. 2546 (1991). See also, ABA Guidelines for the 

Appointment and Performance of Counsel in Death Penalty Cases, Guideline 11.9.3 •'. 

Not only is Petitioner afforded the right to effective assistance of counsel through 
•he United States Constitution 8, but also the Arizona Legislature has recently proclaimed 

•eir approval as well. A.R.S § 13-4041(B) sets forth the qualifications needed for 

counsel representing a capital defendant in post conviction proceedings 9 that counsel: 

1. Has been a member in good standing of the state bar of Arizona for 
at least five years immediately preceding the appointment. 

2. Has practiced in the area of state criminal appeals or post-conviction 
for at least three years immediately preceding the appointment. 

•' Additionally, Petitioner's statutorily-mandated post conviction proceeding was the 
l•rst opportunity where he could raise a claim of ineffective assistance of trial 
Counsel and appellate counsel. Therefore, the denial of effective post conviction 
•,ounsel, at this first opportunity, violated his due process rights. See Coleman, at 
2567. 

The Ninth Circuit Court of Appeals held in Bonin v. Vasquez, 999 F2d 425,429 
1993), that the right to Due Process of Law under the United States Constitution 
ncluded the dght to effective assistance of counsel in post conviction proceedings in 
some complex cases. 

Undersigned does not concede that because ofA.R.S. § 13-4041 Arizona is an 
•pt-in state for the purposes of federal review. 

8 ER- 688 
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3. Did not previously represent the capital defendar•t in the case either 
3 in the trial court or in the direct appeal, unless the defendant and 

counsel expressly request continued representation and waive all 
4= potential issues that are foreclosed by continued representation. 

5 Furthermore, A.R.S. § 13-4041(C) states in part: 

6 The supreme court [Arizona] may refuse to certify.., or may remove an 
attorney from the list who meets the qualifications established under 7 subsection B of this section if the supreme court determines that the 

8 attorney is incapable or unable to adequately represent a capital 
defendant. 

9 1011AIs°' the Arizona Rules of Criminal Procedure have been amended to include parallel 

lstandards for appointment of counsel in capital cases, which includes standards for 
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appellate and post conviction counsel. Rule 6.8(c). The comment to that new Rule of 

Criminal Procedure states: 

The purpose of this rule is to establish standards for appointment of counsel 
at all stages of capital litigation. 

(emphasis added). 

Assuming arguendo, that there was no right to effective assistance of counsel at 

the post conviction stage before the new rules and statutes; TM these new statutes now 

require effective assistance of counsel. 

Furthermore, Petitioner was sentenced to death. The potential severity of the 

•unishment is a factor to be evaluated in determining whether counsel's performance was 

easonable under the circumstances. United States v. Cronic, 466 U.S. 648 (1984); 

Strickland, supra. 

A national study has concluded that the median hours spent by a competent 

State v. Mata, 916 P.2d 1035 (May 9, 1996). 

9 ER- 689 
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attorney during a capital post conviction case is 582 hours. ABA, Standing Committee on 

_egal Aid and Indigent Defense Bar Information (Prepared by The Spangenberg Group). 

'Time and Expense Analysis in Post-Conviction Death Penalty Cases," (Feb. 1987). And, 

the Eighth Circuit noted that the "average time that a competent lawyer labors in post 

conviction review of a single death sentence is approximately one-quarter of a lawyer's. 

billable hours for a year." Mercerv. Armontrout, 864 F.2d 1429, 1433 (8th Cir. 1988). 

These studies concluded that the role of post conviction counsel for a capital 

clefendant is far different from other appointed counsel. Post conviction counsel must 

•)btain and thoroughly review the entire record and files of the trial and appellate counsel, 

consult with the client and trial and appellate counsel, and undertake an investigation to 

:letermine whether there is any basis outside of the record which entitles Petitioner to 

relief from the conviction or sentence. ABA Guidelines for the Appointment and 

?erformance of Counsel in Death Penalty Cases, Guideline 11.9.9 and Commentary. 
Where a co-defendant is involved, as is here, the co-defendant's records must 

also be obtained and reviewed and parties involved in that case must be interviewed for 

•otential issues. Thus, proper representation on post conviction requires a thorough 

"actual investigation of all aspects of the trial and appeal. See, Liebman, J., Federal 

-labeas Corpus Practice and Procedure, §7.1, (discussing need for "comprehensive 

•rofiling and pretrial documentary, field and legal investigation to identify and prepare to 

litigate the appropriate causes of action..."). See also, Sanders v. Ratelle, 21 F3d. 1446 

'9 • Cir. 1994); A.R.S. § 13-4013. 

A quick perusal of the record in this case confirms that prior counsel did not 

perform competently. Because of her failure to undertake a new, independent 
nvestigation she was not in a position to make an informed, competent decision as to 

10 ER 690 
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what issues needed to be raised in the Rule 32 Petition, nor could she determine whether 

there was any basis outside of the record which would entitle Petitioner to relief from the 

conviction o__[r sentence of death. 

•Undersigned has already received information indicating numerous head injuries 

that need to be investigated.and evaluated tO•etermine whether theyn•ay have been a 

causal conne.ction to PetitiOner's behavior or whether these injurids may explain, even 

though not justify, why these •ornurders occurred. State v. Murray, 784 Ariz. 9, 906 

P2d., 542 (1995). In fact;Petitioner had b•ain surgeryin 1981 in a San Antonid•Hospital 
and in 1986 he was.ihvolved in a pedestrian (Petitibner was the pedestrian) car accident 

in Sierra Vista, .•i•ona, which left him hospitalized. "• 
.. 

Additionally, Petitioner never knew his biological father, was originally raised by a 

step-father and his mother, but was shuffled off to his Aunt and Uncle when he was about 

14. None of this family history has been gathered and evaluated to determine whether it 

could have had any effect on Petitioner's ability to understand or control his behavior. 

State v. Eastlack, Pima County Superior Court No. CR-28677. (Mitigation hearing held 

February 25-28, 1997; life sentence pronounced on April 11, 1997). 

Additional time and funds will be necessary to determine any other information 

outside of the present record which needs to be (and was not) presented in the Petition 

l•or Post Conviction Relief. A.R.S. § 13-4013. The United States Supreme Court has held 

lhat investigators, mental health professionals, forensic professionals, and other experts 

•lre essential in capital cases. Ake v. Oklahoma, 470 U.S. 68 (1985). See also, A.R.S. § 

13-4013. 

Undersigned has tentatively identified the following potential issues that may be 

11 
ER 69 •. 
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"aised if this Court grants leave to amend Petitioner's Petition for Post Conviction Relief: 11 

c• 
a. Ineffective assistance of counsel at trial because counsel failed to 

thoroughly challenge the fact that some members of Petitioner's jury had signed a petition 
so that Petitioner would not be offered a plea. 
•-•'• b. Ineffective assistance of counsel at trial because counsel failed to 

object to the death qualification of the jurors or to try to rehabilitate the jurors after they 
were death qualified. 

•<,•' 
c. Ineffective assistance of counsel at tdal because counsel failed to 

strike the "rehabilitated juror" after the death qualification of the jurors. 

5• •k d. Ineffective assistance of counsel at trial because counsel failed to 
obtain other copies or investigate Petitioner's confession and the rumor that there were 
two different versions of that confession. 

•c•°•' 
e. Ineffective assistance of counsel at trial because counsel failed to 

object to the substance of the confession that was played in court; a tape that was so 
inaudible that the transcript had to be read instead. 

5,.'• -• f. Ineffective assistance of counsel at trial because counsel failed to 
object to the introduction of gruesome autopsy photographs. 

,•.•, g. Ineffective assistance of counsel at trial because counsel failed to 
make an offer of proof that Petitioner was a scapegoat for this cdme, after the community 
outrage at the plea bargain of the co-defendant? z 

•-•-•"•'• h. Ineffective assistance of counsel at sentencing because counsel 
l•ailed to do a Genogram of Petitioner's biological family tree. 

$,•X i. Ineffective assistance of counsel at sentencing, because counsel 
stipulated to sealing the presentence report where this report should have been used to 

11 This list is not exhaustive. Undersigned has not had an opportunity to do a full 
investigation, other issues may need to be raised. 

12 After Brazeal was offered a plea, a petition was circulated to force Petitioner to go 
lo trial. Brazeal moved to withdraw his plea and that motion was denied by this 
Court, even after Brazeal refused to testify at the trial and he was held in contempt. 
•kt that time, there was evidence that had surfaced during Petitioner's trial as to the 
=•ctual participation of the co-defendant that differed extensively from Brazeal's 
•riginal statements. The County Attorney's Office did not object to Brazeal's Motion 
Io Withdraw the Plea and proceed to trial, but this Court denied Brazeal's motion 
•nyway. 

12 
ER- 692 
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ailed to do a Genogram of Petitior•er's biological family tree. 

=•,x i. Ineffective assistance of counsel at sentencing, because counsel 
•tipulated to sealing the presentence report where this report should have been used to 
prove the statutory mitigating factor that Petitioner's capacity to appreciate the 
wrongfulness of his conduct or to conform his conduct to the requirements of law was 
significantly impaired, but not so impaired as to constitute a defense to the prosecution. 
A.R.S. §13-703. 

•:•' 

•,•¢• •V..,• Ineffectivea•sistance of couns:•i•"at sentencing because counsel 
railed to do a full and-"bomplete family history which would, hav• established both statutory 
and non-statutory mitigati6h';•-:iB•cluding, but not limited'to: i•m.o.tional abuse, physical 
abuse, effects of a stdct religiou•pbd.nging, chaoti•;Ehildhood, •hy;petitioner lived with 
an aunt and unclefo¢ part of his childh66-d;-:pLefer•e•:tial treatment of sister-by her natural 
l•ather (Petitioners:•,tep-father) lack of paternal>•ffS•ion, lack of maternal a•cti0n, effects 
of never knowir• his biological father, potentia!..•har&'cter..,..neurological and medicinal.. 
;lisorders nqt:diagnosed and therefore not t[e'ated, potenti•l'to_.be rehabilitated and •io• to 
be a threaf{o society when limited to a struEtured environment. 

.•.•-•-"• k. Ineffective assistance of counsel at sentencing because counsel 
stipulated to sealing the pre-sentence report where this report should have been used to 
prove the non-statutory mitigating factors of dysfunctional family, child abuse, neglect, 
religious extremism during childhood and preteens and severe alcoholism. 

1 l|...,•.=":- _•1. .Ineffect=ye .assistance of counsel .at .sentenc ng..because counsel .,511faiiedto thorou•ly.i•e'•'fi•'a•e"Petitioner's mental health historyl incli•din-g but not lirni{ed- 
•, 

'-1 •:•: hea..d-inJu.ties .an• s.-eve [e•-a..'c°- holism• 
, •61/,I/•,-•L.,,-.-- #m I••t-•v•:•-•t-an•e-•f c-0•isel at•entenc}r• because cbunsel 

•, 
,,,I.•=led to have Dr. Mayron Complete the Neuropsychological examination tha• was 

•, •.- Ilinitiated?-• 
.181.1., Ineffective •sisLant•ve of COeUnSel at sentencing because c•unsel 

9•',,,l:lf•'l•d to make a causal connec "on e een P titioner's mental healthhistory and the " /Irnu ders:. ... .. ._ .. 
•,')nl | •.j.•.'•-....o Ineffective assistance ofi•ounsel at sentencing because counsel '•'1 Ira il•d to interview witnesses who could have corroborated a head injury that occurred just 21_11 afew months before the crime. 

22 v•- Ineffective assistance of counsel at sentencing because counsel 
failed to ch• Petitioner's ex-wives' bias testimony. 

23 
• •• • q. l•e•,- •sel failed 

"•"24 •d•m•_r•s_••e•!• surrounding the 
•fi•ders. 

25 

•-6 13 Apparently Dr. Mayron only spent about 20 minutes with Petitioner. No battery of 
•eurological tests were completed. No evaluation was developed. 

27 

13 ER- 693 
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•. •"3 r. Ineffective assistance of counse••a!,,because counsel failed 
to challenge two of the three aggravating factors. 

s. Cost of execution is a mitigating factor and should be considered by 
the trial court. 

r..,• 
•'• t. •ti••te•••rot onate to the penal•j• osed.to h s 

u. This cou• should conduct a propo•ionali• review in order to 
dete•ine whether Petitioner's sentence is propo•ionate to the penal• imposed in similar 
cBses. • 

v. •ere is a potential for double •unting when a cou• finds, as in this 
case, multiple homicides as an aggravating factor and that the murders were cruel, 
heinous, or depraved, because one victim had to watch while the other vi•im was 
murdered. 

•,• .A•ona's •dea••p•,al•st,•e is a•itradly and =priciously imposed. 
Hsince-the guidelines fof"••hg-•e death •enal• va•from coun• to coun• (and in 

•21-1..some •ses :the Count A•orney s. Office does •ot have any guidelines to f•llow), in 
violation of the Eighth and Fou•eenth Amendments to the Un•ed States Constitution. 

14 

15 

16 

20 
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28 

x. The prosecutor's unfettered discretion in seeking the death penalty 
violates the Eighth Amendment to the United States Constitution. 

y. Arizona's imposition of death by gas is cruel and unusual 
•unishment in violation of the Eighth and Fourteenth Amendments to the United States 
Constitution ahd the Arizona Constitution, Article Two, Sections One, Four and Twenty- 
Four. 

-/ z. Arizona's imposition of death by lethal injection is cruel and unusual 
•unishmer•t in Violation of the Eighth and Fourteenth Amendments of the United States 
Constitution and the. Arizona Constitution, Article Two, Section One, Four and Twenty- 
Four. 

AA. The American Bar Association has issued a Resolution calling for a 
Moratorium abolishing the death penalty because it is unfairly imposed. 

penalty. 
BB. The major religions of the world call for the abolition of the death 

CC. The death penalty is not a deterrent to other murders. 

DD. The disproportion value of the quality of life while on death row 
verses a life sentence is a mitigating factor. 

Levitt further failed to petition this Court for funds for an investigator and/or experts 

14 ER- 694 
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o assist her in the preparation of this Petition. A defense attorney can not make an 

nformed, intelligent, tactical decision without the tools being available for a full 

nvestigatioq• .S..ande• v. Ratelle, 21 F.3d•.•/446 (9th Cir. 1994) 

Therefore, this Court should allow Petitioner to amend his Petition in order to 

)roperly use the Rule 32 proceeding as it is suppose to function as a full review of the 71 •ecord 
and information outside of the record. A denial of this request will deny Petitioner 
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•is...r_igl• to a state habeas proceedidg that is anything morethan 
a sham and a farce. 

2. Post Conviction counsel's deficient performance prejudiced 
Petitioner. 

The prejudice prong of the Str•ckland test is met by demonstrating a "reasonable 

•robability that, but for counsel's errors, the result of the proceeding would have been 

•ifferent. ''14 Supra at 694. A "reasonable probability" is not outcome determinative, but is 

•efined as "a probability sufficient to undermine confidence in the outcome." Id. at 693- 

•94. The prejudice prong is directed to the question whether the proceeding was 

"undamentally unfair. Lockhard v. Fretwell, 113 S.Ct. 838 (1993). The prejudice prong 

s objective. Strickland, supra. 

As indicated in section 1, supra, the substance of the Petition is deficient. Not 

rely does Levitt misstate the law, 15 but she raised only two fairly minor issues, when 

:4 By result, the courts had said they mean not only a- conviction, but a life verses a 
Jeath sentence. 

:5 On p. 4 of. Levitt's Petition she states that "[u]nder this standard our courts have 
leld that whether defense counsel showed minimal competence depends on 
vhether his acts or omissions are a crucial part of the defense." In actuality whether 
/efense counsel's acts or omissions are a crucial part of the defense goes the 
=econd prong of the Strick/and test, prejudice, and not to the first prong, whether 
;ounsel's performance was deficient or failed to meet at least the minimum 

15 ER- 695 
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others appear to have merit and failed to perform any additional investigation. Individually 

and/or cumulatively these issues would have changed the outcome in this case. 

T•e C•)•J•§-i•lv• h•id that-n•uroi0gical,-a• •11 as medi(•al, explanations for a 

defendant's behavior can be used to mitigat• the sentence if the conditions are 

connected to the offense. State v. Bible, 175 Ariz. 549, 606, 858 P2d. 1152, 1209 (1993). 

If there is mitigation prese.nt that was not raised, then this Court needs to re-weigh.it 
against the aggravators to determine if it requires lenience. Therefore, Petitioner was 

prejudiced by Levitt's failure to perform her duties and present any additional mitigation. 
B. This Court erred in finding that Petitioner's claim of ineffective assistance of 

counsel, based on tdal counsel's failure to object to the jury panel and 
thereby failing to preserve this issue for appeal, was precluded and waived. 

One of the two issues Levitt raised was that trial counsel was ineffective in failing 

to preserve for appeal this Court's denial of Petitioner's Motion for Change of Venue. This 

Court found that this claim was precluded citing Rule 32.2 of the Arizona Rules of 

Criminal Procedure. (Exhibit D). In its minute entry this Court stated that the denial of 

venue was considered extensively by the Supreme Court [on direct appeal] and that the 

issue of ineffective assistance of counsel with regards to the Motion for Change of Venue 

was "tacitly dealt with" and therefore adjudicated on appeal and precluded under Rule 

32.2. Id. 

The Arizona Supreme Court's opinion does not mention or allude in any way to a 

•otential claim of ineffective assistance of counsel regarding this issue. (Exhibit I). The 

•pinion states: 

Because defendant made no effort to show actual prejudice of 
the jury at the time of trial and because our examination of the 

standards in the community. 

16 ER 696 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 124 of 189



1 

2 

7 

8 

9 

I0 

11 

15 

16 

17 

18 

19 

•3 

•5 

28 

voir dire fails to show such prejudice, we consider whether the 
pretrial motion demonstrated a situation in which prejudice 
should be presumed. 

This does not constitute "[f]inally adjudicated on the merits on appeal" pursuant to Rule 

32.2. The Arizona Supreme Court did not address the merits of an ineffective claim 

regarding this issue. This Court's minute entry further stated that this issue was 

"adjudicated •n appeal, and certainly waived both on trial and appeal." (Exhibit D). 

-Iowever, an issue can not be both adjudicated and waived. 

Since this is an ineffective assistance of counsel claim, this issue could not have 

•een raised on direct appeal. The Arizona Supreme Court has ordered that a .claim of 

ineffective assistance of counsel will not be reviewed for the first time on di(ect appeal but 

must be raised in a Petition for Post Conviction Relief. State v. Carver, 160 Ariz. 167, 771 

P.2d 1382 (1989) (emphasis added). 

Finally, this claim is not waived because it falls within the scope of viable issues 

lhat can be raised in a Petition for Post Conviction Relief pursuant to Rule 32. l(a) of the 

Arizona Rules of Criminal Procedure. "[A]n allegation of ineffective assistance of counsel 

is encompassed within Rule 32.1 as a claim that a defendant's conviction or... sentence 

•vas in violation of the Constitution of the United States or the State of Arizona'." State v. 

Herrera, 183 Ariz. 642, 905 P.2d 1377 (App. 1995). 

C. This Court erred in finding that Petitioner's claim that the State Suppressed 
Brady Material, regarding co-defendant's satanic cult affiliations, if 
discovered, would not have altered the verdict. 

Although this Court found this evidence newly discovered, it found that it "would 

not have altered the verdict." (Exhibit D). However, the standard under Rule 32. l(e) of 

lhe Arizona Rules of Criminal Procedure is whether the newly discovered evidence 
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"would have changed the verdict or the sentence". (Emphasis added). 

If the fact that Brazeal was involved in a satanic cult would have been disclosed at 

the tdal or at least pdor to or during the aggravation/mitigation hearing, trial counsel could 

have used this information to mitigate the death sentence that was imposed on Petitioner. 

At sentencing a trial court must consider any aspect of a defendant's character or 

record and any circumstances of the offense relevant to determining whether the death 

penalty should be imposed. A.R.S. § 13-703; State v. Ki/es, 175 Ariz. 358, 857 P2d. 

1212 (1993). 

The co-defendant's satanic cult involvement supports a finding that he, and not 

Petitioner, was the major participant in these murders and that the co-defendant was the 

"evil one, who manipulated or controlled Petitioner. C/aboume v. Lewis, 69 F2d. 1373 

(9 • Cir. 1995). It is relevant to Petitioner's, as well as the co-defendants state of mind. 

Minimally, the co'defendant's involvement in these types of dtuals was also 

relevant to the manner of death and could have supported the A.R.S. § 13-703 (G) (4) 

mitigator that Petitioner's involvement was relatively minor when compared to the co- 

defendant's. [This issue was raised in the direct appeal, but the co-defendant's satanic 

cult involvement was never disclosed to Petitioner and therefore not available as support 

for the (G) (4) mitigator]. 

If this had been disclosed and further investigated the sentence or conviction may 

have been different. 
;. 

• 

D. Petitioner has good cause pursuant to Ru/e 32.6(d• to Amend Petition for 
Post Conviction Relief. 

. As stated above, Levitt provided ineffective representation to Petitioner in the 
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instructs the court to make final adjudication, of all the 
petitioner's claims- those lurking in the.background as well as 
those specified. FortSi•. i•eason, section (d) provides for a 
liberal policy toward arn-endnn•hts t•) the pleadings, 

(emphasis added). Additionally, the federal courts have consistently requested that 

these proceedings be completed not piece-meal, but in an effective, competent manner. 

French v. United States, 416 F.2d 1149 (1969). 

The above enumerated issues are set forth for this Court as proof of good cause 

why the denial of the Petition should be reconsidered and why this Court should allow the 

Petitioner to Amend the Original Petition. [see Argument A (1)] Petitioner is not 

requesting that this Court make a determination on the medts of those issues at this time, 

since they have not been fully developed or investigated. It would be ineffective per se to 

suggest these issues are adequately presented before this Court for the purpose of a 

determination on the medts. Afferall, Petitioner has not been allowed funds for the 

necessary experts and an investigator, which will be necessary to adequately present 

these issues. 

E. This Court should have held a B/and headng before summarily dismissin.q the 
Petition for Post Conviction Relief. 

As indicated, Petitioner wrote to this Court and to the Arizona Capital 

Representation Project as soon as Levitt filed the Petition. (Exhibits G and H). At that 

time he indicated his concerns about prior counsel. This letter was received prior to the 

Court summarily dismissing the Petition; therefore, Petitioner timely raised, and 

preserved his objections to Levitt's Rule 32 and his request to amend that Petition, as 

well as his Request for Substitute Counsel. 

Once a request for substitute counsel is made a hearing should be held. B/and v. 

Ca/ifornia Department of Corrections, 20 R3d. 1469 (9 = Cir. 1994). Even if this Court 
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didn't read the letter from Petitioner, this Court did forward it to Levitt. Levitt should have 

immediately requested a Bland hearing. This should have been done prior to this Court 

issuing its summary denial of the Petition for Post Conviction Relief. 

The State in its Motion asserts that Petitioner does not have a right to a 

'meaningful relationship" with his attorney and that "a complete breakdown of the •attorney-client 
relationship" is no reason to withdraw as counsel. Although it is true that 

:here is no guarantee to a "meaningful relationship", if there is a total breakdown in the 

]ttomey-client relationship, the court would [be] required to dismiss counsel and appoint 

another attomey." United States v. Wadsworth, 830 F.2d 1500 (9th Cir. 1987). 

The State asserts that Levitt is an experienced attorney16; however, the focus of a 

•onflict between an attorney and a client is not whether counsel is legally competent, but 

the relationship itself. United States v. Walker, 915 F2d 480 (9th Cir. 1990); Bland v. Calif, 

Oept. of Corrections, 20 F.3d 1469 (9th Cir. 1994). 

"[W]hen [a] defendant requests substitute counsel, [the] court should make [a] 
formal inquiry into the defendant's reasons for [h]is dissatisfaction with present counsel." 

Id. at 1476, citing United States v. Robinson, 913 F.2d 712, 716 (9th Cir.). As stated, 

Petitioner attempted to put this Court on notice before his Petition for Post Conviction 

F•elief proceedings were completed. This Court should have made an inquiry that was 

•dequate enough "to determine whether there was an irreconcilable conflict." Bland at 

1476-77. This type of inquiry must be thorough. King v. Rowland, 977 F.2d 1354 (gth Cir. 

1992). If this Court thought such an inquiry would have been awkward, this Court should 

16 The State does not assert that Levitt is or acted competently in this case; the 
]rgument set forth by the State is that Petitioner is not entitled to effective assistance 
)f counsel at the Post Conviction stage. 
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1ave appointed temporary counsel for Petitioner to determine the nature and extent of the 

conflict. Wadesworth, at 1510 (the District Court should have suspended the hearing on a 

Motion to Substitute Counsel and appoint a temporary attomey for defendant at said 

hearing). Minimally, this issue should have been brought to the Court's attention prior to 

this Court ruling 
on the Petition. 

II1. CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests this Court to grant his 

Request to Reconsider the Summary denial of the original Petition and requests 

•ermission to Amend the Original Petition in order to avoid piece-meal litigation and to 

]llow his Post Conviction Proceeding to be meaningful and not just a sham proceeding 

Attorney for PetitiOner 

;opy•f the foregoing mailed/delivered 
his/5 day of April, 1997, to: 

The Hon. Judge Borowiec 
Cochise County Superior Court 
P.O. Drawer CT 
Bisbee, AZ 85603 
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January 13, 
!95.? 

I'm =:rriti:h• hr.: :/ou because T. have been "du•p-trucke:9" oR 
r'"•..• •'•, •n,! I n,l•-I he!@ _•.•- •he •;orst •.;•y. I •on't know 
?ou re•embe%- me, b•h •ou an• Miche:•! 0'Conmor fi@ my cart 

•. Levitt •m-a... nc furthec conhact w'l;'-h me until 

•avs a •.,•. ( ,.7"• ). 

I i•.•iazelF wrote •er expressin• ,•..v alar•p at th• obviOas!•, 

•.:.--=• no please no: cause me to lose t•e opportunity to [ile my 
•u!= ?2. 

She r•s..z.on@ed (•3), claiming that 

•r•u=cr•c.. until 9chob,•r •I), but zorc •=.ut it in 

S•e tb•n ..-.'i!•9 .-.'or t'.':• s_=con9 50 days (•), F.•t use4 only 

•o a rushed and n•.gti!•nt "Pule 32 Pa+.iXlon" va• fil•q .January. 
!0, !997, an@ • find it a l•$icrous ex•,ase ffor what i• should 

eq•[r•y [$ith '.Ie•or•n@:J• O• Points D Authocities,etc,) 
paz•:•. Th•n there are •boub 25 9at•e• off •hotoc•pi•@ 
,.rhich i• o•v•usly just :'iller matd•i•1, an.-) then •.wo 

%nt attorney to .40 the 

-I- 
ER- 715 
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After wastln:• all th? time she di.•, this thing was rushee, up• 
Th• s•cond 60-d•y exte.nsion starte.• on P.ecemhe• 2, 199C,, an.•. 
won't he up until Januar Z 3!,yet this was file on Jsa•a•y I0, 
leavinq 21 da?•. That's three wee•¢s thrown away on to.o of •ll 
the time from Apt'i• until October 31 •ith no tr•nscrlpt. It's 
.•!a•n that .•s. Levi•.t ma4e •ery little effort to even familiarize 
hersel- with my case, m•ch less •ia. she try to do an e•f_=ctivm 
@p..oeai. I know now what "dump-truc•.e..4', mea•s. 

T ',-no•.• that Zou •ren't .with ACP.P anymore,and th.•t you're 
busy. Y @e •poloT•.•.f•r •-ot•erinq yoU, but _7 ;_.on't :•ucw •..•ho 
•I•..• to turn to •_• th•s .qrave 

Please give me any help or e@vice you can. I •onder if there 
•s•'t some w•y to file a moZien to sto• this mess •nd Get an 
•t•orney who will c•re •Douqh to do • competent job. What do 
you think? Is there any hop• • •? I can't just let this 
fhin• go without •t •e•t tryi• Z to 4o something. This •s like 
ineffective msslstanca of counsel in stereo. 

Y h•ve not sai• anythin• to Ms. Levitt because • am really u 
s•• an• I •on'• knew wha• to say. And %he cour• has had 
?ule 32 since January I0. Y'm sendinj alomg copies of all the 
,!ccuments mentioned in this !e•ter so you can see for 
•orgive me •or i•posin•, but this is a desperately important 
•etter. I• thg£e •s any help sr a4v•ce you can give me, •l•ase 
40 so. I •nxiously await your reply. 

Hopefully Yours, 

ADC92a05 Uni• 

Florence, AZ •523• 

ER 716 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 131 of 189



To 

Fr•: Richard Dale Stokley .} CASE NO. 
ADC#92408 Unit CB6 
Arizorra" State Prison CR91-OO284A 
P.O. Box 8600 (death Penalty) 
Florence, AZ 85232 

The •onorable Judge Matthew Borowiec 
Cochise County Superior Court 

February 15, 1997 

Your Honor: 

In the matter of the Rule 32 Petition which has been prepared 
and submitted on my behalf, I am writing to express my extreme 
dissatisfaction and alarm at the cursory and careless manner 
in which it has been handled. I also implore the Court to 
take steps to remedy the matter, as the present Petition is 
sorely lacking and wholly inadequate. 

I feel that my attorney has handled this initial Rule 32 in 
a negligent manner as evident through events and the end re- 
sult. The "events" which I cite are as follows: 

I. On April 19, 1996 Ms. Harriette P. Levitt was appointed to 
handle.my appeals. She wrote me on April 19, and. a few days 

later we spoke by phone. I t01d her that I do not know much 
about legal matters• nor do I have much memory of details of 
my trial after all this time. But I did discuss some possible 
issues for myRule 32 with her. I asked her to keep me inform- 
ed, and that was the last I heard of her until September.27. 

About September 27 I received a copy of her MOTION for a 
60-day EXTENSION (not timely filed), which I realized was 
(I believe) 43 days late. 

I immediately wrote her expressing my alarm at the obvious 
lack of attention she was giving to my case, and asked her to 
please not cause me to lose the opportunity to file my Rule 32. 

4. On october 4, 1996 she wrote back claiming that she'd been 
"spending quite a bit of time working on my case, but was 

forced to put it down in favon of another case with a non- 
extendable deadline". At this point she did not even have 
my case file or transcripts, which, according to her MOTION 
for the second 60-day EXTENSION, she did not receive until 
October 31, 1996. Things don't add up, do they? 

5. She then filed for that second 60-day extension, which I 
think started on December 2, 1996, which would mean that 
the deadline was January 31, 1997, ye• she filed on Janhary 
10, thereby wasting another 21 days. Out of 240 days, it 
appears that she only had my files for about 71 days prior 
to filing. 

-1- ER- 717 
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On January 31, J97 I spoke with Ms. Levi£_.Jby phone, and I 
.•t her know-t•it 

I am concerned and dissatisfied with her 
work and the brevity of this 6-page, 2 issue Rule 32. And I 
found what she had to say inappropriate and disturbing, to 
say the least. I made notes, and will relate some of it 
here: 

I asked Ms. Levitt why the Rule 32 was so brief, and she re- plied that "Some are even briefer than that". She also told 
me that "My trial attorneys didn't make any mistakes", and that 
."There are no more issues tha% can be raised in my case". She 
said that "This Rule 32 •on't take long in the courts, and that 
then my case will go into federal court where I will lose" She 
said that I will probably be executed in 2 or 3 years. 

Given what is outlined above, I believe it evident that my 
present appeal has been handled with Z lick and a promise, 
rather than being given the conscientious analysis and prep- 
aration which should be applied. As a recent article published 
by the Arizona State Bar in the February 1997 issue of its mag- 
azine, ARIZONA ATTORNEY, titled "New Rules on Indigent Represent- 
ation" by Larry Hammond and John Stookey notes: 

Id at p. 30. 

For counsel to-represent adequately.a defendant 
sentenced to death in a first post-conviction pro- 
ceeding, counsel must-review every document, item 
of evidence, transcript and order in the case, be- 
ginning with the earliest police report and ending 
with the last order entered by the Arizona Supreme 
Court. Counsel must carefully investigate every 
possible issue• including the possibility of in- 
effective assistance of counsel at both guilt and 
penalty phases of the trial, as well as on direct 
appeal. 

The Rule 32 prepared by Ms. Levitt is a disgrace, and a good 
example of the very "ineffective assistance of counsel" which 
it is meant to relieve. I must ask theCourt to stop this 
Rule 32 petition and appoint an attorney who will apply his 
or her Self and try to do a competent job in this matter. 
feel very strongly that my constitutional.rights have been 
violated and I humbly request that the Court do what is nec- 

essary to correct this problem. 

I am enclosing copies of the documents mentioned herein for 
the convenience of the Court. PLEASE RESPOND TO THIS LETTER 
AS SOON AS POSSIBLE. 

Very Humbly,Yours, 

cc/file 

ER- 718 
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LAW OFFICE OF CARLA G. RYAN 
6987 North Oracle Road •..•z 
Tucson, Arizona 85704 :: 

(520) 297,1113 ........ 

State Bar Nos: 004254/017357 ........... 
Attorneys for Petitioner •. 

IN THE SUPERIOR COURT FOR THE STATE 

Iill APR O• 1997 III! 
THE STATE OF •ZOHA, I U•m•mu 

u 
Respondent, ) Cochise C o• %@5".  CR-9100284A 

vs 
) REPLY TO OPPOSITION 

RICHARD DALE STOKLEY, ) TO MOTION TO APPOINT 
) CO-COUMSEL 

Petitioner. ) 
•) (Judge Boro•ec) 

Petitioner, RICHARD DALE STOKLEY, by and through his attorney 

undersigned, h8rsby respectfu/ly requests tbds Court to grant b/s Request to Have 

Co-Counsel Appointed on the grounds and for the reasons set forth in the attached 

Memorandum of Points and Authorities. 

RESPECTFULLY SUBMITTED thls--'•__ day of March, 1997 

LAW OFFICE OF CARLA •. RYAN 

Atto•ey for Pe•doner. • 

ER -730 
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FACTS. 
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On March 18, 1997 undersigned f•led a Request to Have Co-Counsel Appointed 

(hereinafter "Request"). In response to that Request, the Assistant Attorney 

General, Ez/c Olsson, E/ed an Opposition to Motion to Appoint Co-Counsel 

(hereinafter "Opposition"). Within that same Opposlt•on, Olsson urges this Court 

not only to deny Petitioner's Request but, in an extremely unprofessional and h/ghly 

ques•onable manner, demands th/s Court to have undersigned "off the case" and 

"reinstate Ms. Levitt. I'' Opposition p. 3. 

A•RGUMENT. 

I. The State b•,no s•-•- • tO omvose •-h•. Court's ap•- _-•ntment of 
or Co-Counsel. 

As stated in Petitioner's Reply to Motion to Vacate Dismissal of Counsel, or 

Alternatively, to Clarify Role of Substituted Counsel, "the State has no standing to 

petition th/s Court, or any other Court, regarding the appointment of counsel" or 

co-counsel'. 

Allowing the Office of the Attorney General to take a position on the 

appointment of counsel, or co-counsel, would violate the basic principles of the 

adversary system and would be a dear conf]/ct of interest. State v. Knapp 111 Ariz. 

Olsson in his heated opposition seems to ..ignore the 
"finality of this Court's order..." allowing Ms. •-Levitt to 
withdraw and appointing undersigned. Opposition p.2 

This is a clear example as to why the Arizona Supreme 
Court should revisit it's decision in State v:. Apelt, 
Wherein they eliminated e__Kx parte motions. Obviously-, the 
prosecutors in Arizona can not be trusted to use their 

25 

26 

27 

28 

discretion properly. 
These meritless motions dealing with appointment, of 

counsel only increased the costs and time involved in 
litigating this capital case. 

2 
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107, 523 P.2d 1308 (1974); State v. Madrid, 105 Ariz. 534, 468 P.2d 551 (1970). 

Olsson does not cite any authority that allows the prosecutor to object to the 

association of counsel or to even have any say in such an appointment. All of the 

Rules relating to the appointment of counsel om/y refer to the Court's duties. Rules 

6.5, 6.8 and 32.4(c), Arizona Rules of Cri_minal Procedure; 6- R.S. Section 13-4041. 

Olsson's interference, on its face, violates Petitioner's right to a fair trial, 

counsel and to present his case to the Courts. United States Constitution, 

Amendments 5, 6 and 14; Arizona Constitution, Art. 2 Sections 22, 24 and 25. It 

also interferes with Petitioner's attorney-client privilege, E.R. 1.6., and causes 

undersigned to potentially be ineffective because she has to defend herself, as well 

as her client. This violates a prosecutor's duties and ethics. E.R. 3.8(b}, Rule 42, 

Rules of the Supreme Court, Professional Conduct. A prosecutor has the 

responsibility of a minister of justice and not just simply that of an advocate; this 

responsibility carries with it spec/fic obllgations to see that a defendant is accorded 

ijustice. State v. Norieqa, 142 Ariz. 474, 690 P.2d 775 (1984); State v. Fisher, 141 

iAriz. 227, 686 P.2d 750 (1984). 

Even, if this underhanded and mean-spirited attack on undersigned is not an 

eth/cal violation, it is unprofessional and smacks of impropriety. The prosecution 

should not be able to succeed on cases because they get to "pick" who they will 

)ractice against in a court of law: 

This is suppose to be an adversarial process not a prose.c.ution's game, where 

they make up the rules and only play against the team they choose. The adversary 

system is based upon the competitive presentation of the evidence to the Court. In 

order to achieve justice in any case the competition must be fair. 
=E. 

R. 3.4. 

Olsson is the only attorney filing frivolous, meritless motions costing the 
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taxpayers money and causing undersigned tn delay her review of the file which 

Lg necessary to prepare either a Motion for Rehearing or a Petition for Review [which 

are both allowed by the Rules of Cz-iminal Procedure, R..ule 32.9(a)_and •_ql] or, if 

deemed necessary by undersigned, to Request to Amend the Petition for Post 

Conv•ction Relief. Rule 32.6(d), Arizona Rules of Criminal Procedure. 

"A lawyer should demonstrate respect for the legal system and for those who 

serve it, including judges, other •awyers and public officials." Preamble to the 

Arizona Rules of Professional Conduct- A lawyer's responsibilities. (emphasis 

added). 

2. The appotntment of C0-Counsel is cr/tical in this case[. 

It is clear that capital cases are different. Gardner v. Fiorida, 430 U.S. 349, 

97 S. Ct. 1993 (1977). Because of the final•ty of the death sentence, the United 

States Supreme Court has consistently held capital cases to a different standard. I•d. 

Afterall, "there is a significant constitutional difference between the death penalty 

and lesser punishments..." Murra7 v. Giarrantano, 492 U.S. 1 (1989). Because of 

this distinction, there is a presumption in many •urisdictions that second counsel is 

required in all capital cases. Keenan v. Superior Court, 31 Cal. 3d 424, 180 

Cal. Rptr. 489 (1982). 

01sson states that other than the fact that th•s is a capital case, (a major 

factor) this is not an extraordinary case. in support of his arg•/•nent he cites State 

It will probably be Olsson who will object to any 
continuances, even though he is the one responsible for 
wasting precious resources and time. 

4 Although it is Petitioner's position that the Slate does 
not have standing to object to this Court's ruling, 
Petitioner does not want to waive any issues; therefore• 
he will address the merits of the State's Motion;... 
however, he does not concede his position that the State 
has no standing to oppose this issue. 

4 
ER 733 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 137 of 189



2 
3: 
4 

7 

8 

9 

10 

11 

12 

13 

15 

•7 

v. Bolton, 182 Ariz. 290, 299, 896 P.2d 830, 839 (1995) and paraphrases "[this] 

capital case had no extraordinary circumstances warrantLng extra briefing." 

In that case defense counsel requested leave to f•le a 175 page opening b•ef. 

I__d. The Arizmna Supreme Court den/ed that request, stating that the dotted page 

limit was reasonable for a capital case. I__•d. The Court pointed out that because other 

capital cases were adequately briefed in that page limlt. I__d. The opirdon went on to 

indicate that unless extraordinary circumstances could be shown •n comparison to 

other capi%• cases the page limit was reasonable for that defendant. I__d. Olsson has 

attempted to mislead this Court by insinuating that the Arizona Supreme Court found 

that capital cases are not extraordinar•. However, that is not an accurate reading 

of Bolton, supra. 

In fact the United States Supreme Cour• stated in Gardner, supra, that 

"because life is at stake, the courts mlast be particularly sensitive to ensure that 

every safeguard designed to guarantee a defendant a full defense be observed." 

{emphasLs added). Furthermore, the United States Supreme Court has repeatedly 

emphasized that ex•raord•Dazy measures are required to insure the reliability of a 

death sentence. Woodson v. North Carolina, 428 U.S. 280 (1976); Ford v. 

Wainwr•qht, 477 U.S. 399 (1986); Caldwe3/ v. Mississippi, 472 U.S. 320 (1985); 

.G. ardner, supra. 

Therefore, the United States Supreme Court, the Nint• Circu/t Court of 

Appeals and the Arizona Supreme Court have •/ consistently recognized the 

complexity of capital cases. State v. Walton, 159 Ariz. 571., 769 P.2d 1017 

(1989)(complex issues are presented by death penalty cases); Bloom v. Calderon, 

72 F.3d 109 (9th Cir. I•5)(death penalty cases are more compleX.and require far 

26 

27 

28 

This by itself may be a violation of the 
E.R. 3.3Ca)(!). 

code of ethics. 
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more time to prepare than ordinary cases) Wade v. Calderon, 29 F.3d 1312 (9th Cir. 

1994) (representing an individual who is accused of a capital offense is the most 

demanding, complex, and weighty responsibility in the entire legal profession); 

Uni%ed States v. Kennedy, 618 F.2d 557 (gth Cir. 1980)(death penalty cases are 

more complex and difficult to try). 

In fact, in the January 8, 1997 issue of the Axizona Journal, Chief Justice 

Zlaket emphasizes the enorn•ty of the decieion in these cases: 

Deciding who should d/e and who should live is a 
•m•p|•x process that we [the Arizona Supreme Court] all 
take qu/te seriously. 

It's also an area in wb/ch there seems to be l•ttle relief in 
sight. 

(emphasis added). Exhibit A. 

At the local level, the Cochise County Legal Defender's Offdce and the Cochise 

County Pub]/c Defender's Off/ce po]/cy is to appoint two attorneys in capital cases. 

Exhibit B. Tb/s •s also tr•e of the P•na County Legal Defender's Office, the Pima 

County Public Defender's Office, Coconino County Public Defender's Off-ice and 

Maricopa County Pub]/c Defender's Office. Id. Moreover, the Arizona Supreme 

Court has proposed amending Rule 6.8 to include that two attorneys must be 

appointed in all capital cases. 

Even before our Supreme Court adopted th/s policy, both the National Legal 

A•d and Defender Assoc/adon (NLADA) and the American Ba• Association (ABA) 

came forward w•th their recommendations that two attorneys should be appointed at 

all stages of capital cases. Exhibit C. 

The ABA has gone even further. On February 3, 1997 theY:released a strong 

Resolution which demands a moratorium. They: 

[C]all[] upon each jurisdiction that imposes c•pital.. 
punishment not to carry out the death penalty until the 
jurisdiction implements policies that are consistent %•rlth the 

6 
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foSowing longstanding American Bar Association poEcies 
intended to (I) insure that death penalty cases are 
administered fairly and i•pardally, in accordance with due 
process, and (2) minimize the r•sk that innocent persons 
may be executed[. ] 

Exhibit D. The concerns of the American Bar Association focus on the lack of 

competent counsel and calls for the adherence of the guidelines set forth by the ABA 

which urges that two attorneys be appointed at all stages of a capital case. I_d. 

3. 01sson cannot limit or •ven attempt to request to 11,M.t un•.• •-ned'• 

"One of the purposes of [a] Rule 32 is to furnish an evidentiary forum for the 

establishment of facts underlying a c/aim for relief, when such facts have not 

previously been established on the record." S.•ate v.. Scr•vner, 132 Ariz. 52, 54,643 

P.2d 1022, 1024 (1982). This does not appear to have been done in Petf•oner's 

Petition for Post-Conviction Rel/ef • 

"[A]s a matter of fundamental fairness, justice dictates that the defendant be 

enflt•d to the beheld% of any zsasonah%s opporttmity to prepare his defense and 

prove b/s innocence." Murphy v. Superior Court, 142 Ariz. 273, 689 P.2d 532 (1984) 

(emphasis added). Petitioner is entitled to the benefit of a genuine Rule 32, not a 

sham proceeding orchestrated by the prosecution. As stated in Petitioner's Reply 

to the State's Motion to Vacate, the federal courts have requested that these 

proceedings be completed not piece-meal, but in an effective, .c.ompetent manner. 

French v. Un/ted States, 416 F.2d 1149 (1969). 

Undersigned was only appointed on March 13, 1997. She has 
not had time to fully review the record, but is in the process 
of doing so. (However, having to respond to the:.State's 
personal attacks on her has hindered this process). This. issue 
will be, if deemed necessary, briefed in a Motion for 
Rehearing. Rule 32.9(a). 

Since Olsson insists on litigating undersigned's role in 
this case in every Motion he files, undersigned will briefly 
reply to his "argument" again. 
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It is highly presumptuous for Olsson to proclaim that the only issue left is to 

"seek review" and that no showing of extraordinary circumstances "could be made 

here" in order to justify amending Petitioner's Rule 32. Aftera11, he is not 

Petitioner's lawyer and he is not protecthng Petitioner's issues and his life, nor is he 

the Court, who is responsible for making those decisions after each side presents 

their position. 

Olsson states that Ms.. Levitt is "an expez•enced defense attozney.." Then he 

emphasizes that there is no z/ght to effective assistance of counsel in Rule 32 

proceedings. Olsson is again mlstaken •. 

The A•zona Legislature has recently enacted A. R. S Section 13-4041( B wh/ch 

sets forth the qualifications needed for counsel representing a capital defendant in 

post-conviction proceedings'. The Arizona Supreme Court has amended Rule 6.8 

of the Arizona Rules of Criminal Procedure to comply with that statute and 

established par•/lel qualifications. Olsson re/•es on State v. Mata, 185 Ariz. 319, 

337, 916 P.2d 1035, 1053 (May 9, 1996); however that case is now overruled by the 

enactment of A.R.S Section 13-4041(B) and the amendment to Rule 6.8, effective 

July 18, 1996 and November 1, 1996 respectively. Petitioner's Rule 32 was f•ed on 

January 8, 1997. 

4. Ol•son's editorial comments and opirdons are imvroper, willful and have 
no leqal merit. ..... 

Olsson makes .gratuitous, slanderous, immaterial and impertinent remarks that 

'. Even if this case is pre-enactment, in State v. Krum, 182 
Ariz. 108, 893 P.2d 759 (Ariz. App. 1995), vacated on other 
grounds, 183 Ariz. 288, 903 P.2d 596 (1995). The Court of 
Appeals said counsel in post conviction proceedings should be 
effective and competent. 

' Undersigned does not concede that because of A.R.S. 
Section 13-4041 Arizona is an "opt-in" state for the purposes 
of federal review. 
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are unprofessional and, in fact, discouraged in the legal profession. Comment to 

E.R. 3.5 (an advocate can present the cause, protect the record for subsequent 

review and preserve professional irltegrity by patient firmness no less effectively 

than [w•th] belligerence or theatrics). A/though the accusations deserve to be 

ignored, undersigned wishes to highlight them for this Court to demonstrate the 

unprofessional, disrespectful and improper conduct of the Assistant Attorney 

General: 

I. "Without a doubt, Ms. Ryan's request for a side-kick (from her own law 
firm) contemplates milking t/'ds case for all it is worth as a cash cow." 
Opposition p .2'. 

2. "Capital ligat•on is not an unlLm/ted pot-boiler for the enrichment of private 
attorneys." Opposition p. 3. 

3. "[Ms. Ryan] has made it clear from the outset that she does not intend to 
follow the rules." Opposition p. 3 '° 

As indicated in Argument 1 of this Motion, undersigned has never and would 

never intend to "not follow the rules"; however, undersigned will promise to 

zealously represent her client. Preamble to the Arizona Rules of Professional 

Conduct- A lawyer's responsibilities. Undersigned will not violate the code of 

ethics, but she will not passively allow the State to rush her client to the 

executioner's block without attempting to obtain the full and fair review that is 

'. Undersigned strongly objects to 01sson's characterization 
of.her associate as a "side-kick." She is a licensed attorney 
in good standing in the State of Arizona and deseryes to be 
treated with respect. 

•°.Private lawyers who accept capital cases do not become rich. 
They pay highly in their personal lives, as •well as 
financially. 01sson should try and support a family and staff 
(as well as the costs of keeping an office afloat) on.court 
appointed rates and work the hours that these cases require. 
He should suffer the emotional toll that inevitably results on 
the attorneys, their staff and their families' lives when 
these cases are properly litigated. 

9 
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mandated by the Arizona Supreme Court. 

If the State of Arizona wished to merely execute convicted murders, the 

Azizona Supreme Court would not provide mandatory direct appeals and post 

conv•ct•on proceedings. The Arizona Supreme Court has indicated t_hat it expects 

that the record in these cases will be my reviewed for fundamental error because 

of these mandated proceedings. 

As recently as March II, 1997 the Ax•zona Supreme Cour• opined: 

We have not conducted a fundamental error review [in this 
case], nor will we in future cases. This decision rested in 
great part on the repeal of A.R.S. [Section] 13-4035..., 
but also on the realization that fundamental review has 
outlived its necessity... We believe, however, fundamental 
error review is no longer necessary under modern 
circumstances. The practice arose in the days of 
territorial government, when most defendants did not have 
a lawyer, nor were law•-ers required or always appointed 
by the courts... Thus, ap• a•d pO•t-L'•I•WIL•'l_•I• rel• 
as was available wez• options out of reach foz mos• 
defendants. When a case was appealed, therefore, 
fundamental er-mr review served a vital •de h'• prc•,•-'t:lng 
•he defendant's constitutional ztghts. Today, almost all of 
o•r counties have a public defender. In addition we now 
have a panoply of mandatory pr•- appointment of 
counsel for trial and appeal, readily available appeals, 
Anders briefs, post-conviction relie£ procedures, and 
dizect appeals and post-conviction rev• in death penalty 
cases... We therefore believe that fundamental review [by 
the Arizona Supreme Court] is no longer necessary. 

State v. Mann, 1997 W.L. 109591, March II, 1997. (emphasis added). 

Therefore, post conviction relief proceedings are even more critical today and 

the Arizona Supreme Court expects them to result in a full review of the facts not 

previously presented. They do not expec• sham proceedings. It is essential that 

the Petition for Post-Convlction Relief be complete. Id. 

The very idea that Olsson is attempting to intercede in Petitioner's right to 

Litigate his case to the fullest extent is not only shocking to the c0nsc/ous, but 

repugnant to the soul, and has the appearance of Improprlety. This is Petltioner's 

I0 
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only opportunity to present new evidence or challenge what occurred before. Rul____•e 

3--2 of the Arizona Rules of Criminal Procedure. If a full and proper review is not 

perfQrmed, the system fails. 

Defense counsel needs all of the vi•l information necessary for him or her to 

make informed deci•ons. Sanders v. Ratelle, 21 F.3d 1446 (gth Cir. 1994). Counsel 

must conduct a reasonable, informed investigation or make a reasonable decision not 

to investigate. I__d. Otherwise, "strategic decisions based on a n%•staken 

understanding of the facts or law will be grounds for ineffective assistance of 

counsel. Horton v. Zant, 941 F.2d 1449 (llth Cir. 1991). The only way to make 

reasonable, informed deci•ons at tb/s stage •s to allow undersigned counsel a 

meaningful opportun/ty to re-evaluate the prlor proceedings, wb/ch is the purpose 

of this whole proceeding. Rule 32. 

The Preamble to the ArSzona Code of Ethics emphasizes that [a] lawyer shou/d 

use the law's procedures only for leg•timats purposes and not to harass or 

others." p.2 (emphasis added). These types of personal accusations do not belong 

in l•etit[oner's case or in the courtroom at all. 

Pe•tioner has a right to be represented. The State should not involve itself 

in any aspect of a petitioners' representation unless they feel an attorney is not 

doing his or her •ob (and not to prevent an attorney from doing their •ob); then an 

ethical duty may arise. E.R. 8.3(a); KnaDp v. Hardy, supra. 
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C. CONCLUSION. 

For all of the foregoing reasons, Petitioner respectfully requests this Court 

to grant his Request to Have Co-Counsel Appointed. 

RESPECTFULLY SUBMITTED this • day of March, 1997. 

LAW OFFICE OF CARLA G. RYAN 

LC¢.- ( d:vlL/.•.• 

Attorney for Petitioner ----) 

COPs•_•ae•5• foregoing mailed/delivered 
th• y of March, 1997, to: 

The Hon. Judge Borowiec 
Cochise County Superior Court 
P.O. Drawer CT 
Bisbee, AZ 85603 

Eric O•sson 
Office of the Attorney General 
400 W. Congress Bldg S-315 
Tucson, AZ 85701 

Richard Dale Stokley, #92408 
Arizona State Prison Florence 
P.O. Box 8600 
Florence, AZ 85232 

Arizona Capital Representation Project (informal 
Federal Public Defender's Office 
222 N. Central Ave. 
Phoenix, AZ 85004 

copy only) 
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LAW OFFICE OF CARLA G.RYAN 
6987 North Oracle 

(520) 297-1113 
State Bar No. 004254117357 
Pan No. 50204/65139 

IN AND FOR THE COUNTY OF 
•0CHISE 

STATE OF ARIZONA, No. CR- 91-0028 

) 
Respondent, ) 

VS. ) 

RICHARD DALE STOKLEY, ) 

) 

Petitioner. ) 

APR 
O'1997 il l 

PROSECUTOR MISCONDUCT 
MOTION AND 
MOTION TO REMOVE THE 
ATTORNEY GENERAL'S OFFICE 
OR, IN THE ALTERNATIVE, TO 
HOLD THE ATTORNEY GENERAL'S 
OFFICE IN CONTEMPT AND TO 
AWARD A'I-FORNEY FEES 

(Hon. MatthewW. eorowiec) 

Petitioner, RICHARD DALE STOKLEY, by and through his attomey undersigned, 

hereby respectfully requests this Court to make a finding of prosecutodal misconduct and to 

remove the Attomey General's Office from representing the State in this case or, in the 

alternative, to hold the Attorney General's Office in contempt and to award Petitioner 

attorney fees. 

RESPECTFULLY SUBMrl-I'ED this day of March, 1997. 

LAW OFFICE OF CARL/• G. RYAN 

Attorney for Petitioner 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. Procedural History 

Hardett Levitt was originally appointed by Cochise County to handle the Petition for 

Post Conviction Relief on behalf of Petitioner, Richard Stokley. The Petition for Post 

Conviction Relief was eventually filed on January 8, 1997. It was summarily dismissed by 

this Court on March 6, 1997. Thereafter, on March 10, 1997 Ms. Levitt filed a Motion to 

Withdraw and requested that a new attorney be appointe(•. The Court proceeded to 

appoint undersigned on March 13, 1997. 

On March 17, 1997 the State filed a Motion to Vacate Dismissal of Counsel or, 

Alternatively, to Cladfy Role of Substituted Counsel. Petitioner responded to the Motion to 

Vacate on March 21, 1997. At about the same time the State filed an Opposition to 

Petitioner's 

opposition. 

Motion to Appoint Co-Counsel. Undersigned promptly replied to that 

]]. A Brief Summary of Petitioner's Position on Appointment•of Counsel and Co- 

Counsel 

In both of the Responses to the State's Opposition to the appointment of counsel, 

Petitioner has cited case law right on point. In Knapp v. Hardy, 111 /•riz. 107, 523 P2d. 

.1308 (1974), the Arizona Supreme Court held that a prosecut..or had no standinq to object 

2 
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to association of counsel for an indigent criminal defendant. As the court noted, "[not] only 

does it strike at the very heart of the adversary system...," but it is unseemly" as well. Id. 

citing State v. Madrid, 105 Ariz. 534, 468 P2d. 561 (1970). Such participation violates the 

basic principals of the adversary system in which each side has the right and responsibility 

to prepare its own case without interference from the other side. Id. 

The result of the State attempting to interfere with the appointment of defense 

counsel cleady has the appearance of being improper, as well as violating the 

constitutional dghts of Petitioner and interferes with Petitioner's attorney/client relationship. 

.Afterall, the State should not decide who it will litigate against. If they are allowed that 

privilege they may as well represent both the state and the defendant because then the 

"adversary system" would only be "lip service" and not a reality. 

Moreover, the manner and tone in which the Oppositions were drafted was" 

unprofessional, disrespectful and slanderous. The accusations were unsupported, vile, 

mean spirited and an unnecessary and uncalled for attack on undersigned. 

n-L Prosecutor Misconduct 

A personal attack on defense counsel's integrity can constitute misconduct. United 

State v. Ft;ster, 711 F2d. 871,883 (9 TM Cir. 1983); United States v. Santiago, 46 F3d. 885 

(9" Cir. 1995). in the present case Eric Olsson has made the following unsupported and 

unfounded accusations against undersigned: 

1. Ms. Ryan "intends to ignore the finality of this Court's order denying the Rule 32 
Petition". Opposition. P.2. 

2.."Without a doubt, Ms. Ryan's request for a side-kick (from her own law firm) 
contemplates milking this case for all it is worth as a.cash cow." Opposition. P.2. 
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"Capital litigation is not an 
attorneys". Opposition P. 3. 

unlimited pot-boiler for the enrichment of private 

Ms. Ryan "has made clear from the outset that she dales not intend to follow the 
rules". Opposition P.3. 

Nothing in the Motions filed by undersigned ever indicated that undersigned 

intended to ignore any court orders or that she intended to "milk" this case. In fact, the only 

indications that were made is that she would do the job she was appointed to do. In fact it 

is common knowledge that capital cases are different and require an extraordinary amount 

of time. The burden is on the defense attorney to methodically review all aspects of a 

capital case and to search for fundamental error. Gardner v. Florida, 430 U.S. 349, 975 

S.Ct. 1993 (1977); State v. Walton, 159 Ariz. 571,769 P2d. 1017 (1989): State v. Mann, 

1997 W.L. 109591 (March 11, 1997). (see also ABA Standards and NLADA standards 

attached to Reply to Opposition to Request for Co-Counsel). 

It has been estimated that to do a proper Post Conviction Relief proceeding can take 

600 hours. (Exhibits A and B). The system fails if defense counsel does not represent a 

petitioner zealously and if the defense counsel does not do a full investigation and a 

meaningful review of all of the prior proceedings at this junction. 

A prosecutor is not the representative of an ordinary party to a controversy, but 

rather a sovereignty whose obligation to govern impartially is as 
compeiling 

as its obiigation 

to govern at all; and the prosecutor's interest in a criminal prosecuti00 is not to win a case 

but to see that justice is done. He is a servant of the law with two aims: that the guilty shall 

not escape and that the innocent shall not SLr•fer. 

This does not just refer to whether a defendant is guilty era crime, but also whether a defendant 
4 
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He is in a position where he may prosecute with earnestness and vigor, but while he may 

strike hard blows, he is not at liberty to strike foul ones. Berger v. United States, 195 U.S. 

78, 88 (1935). 

The statements made in the present case are particularly disturbing because a 

prosecutor has the responsibility of a minister of justice and not simply that of an advocate; 

this responsibility carries with it specific obligations to see that a defendant is accorded 

justice. State v. Noriega, 142 Adz. 474, 690 P2d. 775 (1984); State v. Fisher, 141 Ariz. 

227, 686 P2d. 750 (1984). Because of this fairness presumption, when Olsson makes such 

blanket misstatements, he causes a chilling effect on Petitioner's dghts. The tone and 

manner in which these accusations were made also suggest prosecutodal vindictiveness. 

Additionally, the tone and phrasing of the accusations are disrespectful. "A lawyer 

should demonstrate respect for the legal system and for those who serve it, including 

judges, other lawyers and public officials." Preamble to the Adzona Rules of Professional 

Conduct- A Lawyer's Responsibilities. (emphasis added.) 

The Arizona Supreme Court has held that "in cases where there has been 

misconduct of either the prosecution or defense counsel, but reversal is, not required [in this 

case dismissal], the proper remedy will be affirmance [in this case 'allowing prosecution], 

followed by the institution of bar disciplinary proceedings against the offending lawyer ". 

State v. Valdez, 160 Ariz. 9, 141,770 P2d. 313, 318 (1989). 

is guilty of a crime, but also whether a defendant deserves the deat• penalty. 
5 
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Since the accusations were intentionally made and their effect interferes with 

Petitioner's constitutional rights, it is respectfully requested that this Court dismiss any 

criminal proceedings pending and release Petitioner or, in the alternative, remove the 

Attorney General's Office from further prosecuting this matter and, if this Court deems it 

appropriate, refer the matter to the Arizona State Bar for possible disciplinary proceedings. 

Eric Olsson should be held in Contempt of Court pursuant to Rule 33 of the 
Arizona Rules of Criminal Procedure 

Rule 33.1 of the Arizona Rules of Criminal Procedure provides: 

Any person who lawfully disobeys a lawful writ, process, order, or 
judgment of a court by doing an act or thing forbidden or required, or who 
en.qa•es in any other willfully c•ntemptuous conduct which obstructs the 
administration of iustice, or which lessons the diqnity or authority of the court. 
may be held in contempt of court. 

(emphasis added). 

The filing of the unfounded accusations against undersigned was willfully 

contemptuous conduct, which lessens the dignity and authority of the court and was 

disrespectful to the legal system. Therefore, this Court has the power and discretion to 

hold Olsson in criminal contempt. 

in order to do so this Court, pursuant to Rule 33.2, must prepare and file a written 

order reciting the grounds for such a finding, including a statement that this Court saw the 

pleadings and read •e obiectionable material, or, in the alternative, .pursuant to Rulo 33. 3, 

this Court can file a Notice of the Charge and schedule a hearing to •.q...mpel Olsson to show 

•use why he should not be held in contempt. 

Olsson or the Attorney General's Office should be assessed, attorney fees 
on the grounds and for the reasons that they have caused Coch.ise County to 
incur additional costs by filing immaterial, impertinent and medtiess 
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Motions. 

In order to respond to the Oppositions filed by the State regarding the appointment, 
of Counsel for the completion of his Petition for Post Conviction Relief, undersigned had to 

research, draft and finalize motions ,•ich will cost Cochise County extra attorney fees. 

The time that was expended by undersigned and her associate on these motions should 
be! 

paid for by the Attorney General's Office. 

Attached as exhibit C t• this Motion is an Nfidavit regarding undersigned's and her 

associate's time, which was incurred preparing the two Replies and the additional motion. 

Since the Oppositions were not only willful and intentional, but a•so meritless, this CouP! 

should order that the Attorney General's Office pay for the costs incurred. Ms. Ryan's timei 

should be paid at $50.00 per hour and Ms. Marquez' at $40.00 per hour pursuant to 

Cochise County contract for appointment of counsel. Exhibit D. Additicnally, any 
costs! 

incurred on the production of these responses should be •arged to the Attorney General'sl 

Office as well. 

VI. Conclusion 

WHEREFORE, based on the foregoing, it is respectfully requested that this Court 

make a finding of prosecutorial misconduct and hold Olsson in criminal attempt. • a result 

of this misconduct the Court should either dismiss the prosecution of P:etitioner and releasel 
j 

him immediately or, in the alternative, remove the Attomey General's Office of any 
Iurther! 

prosecuting responsibilities in this case. Finally, the Attorney General's Office should be 

ordered to reimburse the county or to pay directly to the Law Office of. Cada G. Ryan the:. 

costs and attorney fees incurred in responding to these meritless oppositions. 
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RESPECTFULLY SUBMITTED this • 
J 

day of March, 1997. 

LAW OFFICE OF CARLA RYAN 

Carla G. Ry•i (_,,/ 
Attorney for Petitioner 

Copy of the for,egoing 
mailed this .•/ day of 
March, 1997 to: 

Judge Borowiec 
Cochise County 
Superior Court 
P.O. Drawer CK 
Bisbee, AZ 85603 

Edc Olsson, Esquire 
Assistant Attorney General 
400 W. Congress, #s315 
Tucson, AZ 85701 

Richard Stokley, #92408 
A.S.P.C.- Florence 
CB-6 
P.O. Box 8600 
Florence, AZ 85232 

Arizona Capital Representation Project 
(informational copy only) 
Federal Public Defender's Office 
222 North Central Ave. 
Phoenix, AZ 85004 
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LAW OFFICE OF CARLA G. RYAN 
6987 North Oracle Road 
Tucson, Arizona 85704 
(520) 297-1113 
State Bar Nos: 004254/017357 
Attorneys for Petitioner 

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

THE STATE OF ARIZONA, 

Respondent, 

RICHARD DALE STOKLEY, 

Petitioner. 

.Cochise County No. 
CR•9100284A 

REPLX TO MOTION TO VACATE 
DISMISSAL OF COUNSEL, OR 
ALTERNATIVELY, TO CLARIFY 
ROLE OF SUBSTITUTED CO•SEL 

(Judge Borowiec) 

Petitioner, RICHARD DALE STOKLEY, by and through his attorney 

tndersigned, hereby respectfully requests that this Court deny the 

•tate's Motion to Vacate Dismissal of Counsel, or Alternatively, 

to Clarify Role of Substituted Counsel on the grounds and for the 

reasons set forth in the attached Memorandum of Points and 

Authorities. 

RESPECTFULLY SUBMITTED this 
•/ day of March,"1997 

LAW OFFICE OF CARLA'S. RYAN 

? 
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2 MEMORANDUM OF POINTS AND AUTHORITIES 

Procedural History I 

On January 26, 1996, the Arizona Supreme Court issued the 

on this case. On this same day the Notice of Post- 

:onviction Relief was filed by the Clerk of the Arizona Supreme 

pursuant to Rule 32, Arizona. Rules of Criminal Procedure. 

April 17, 1996, Harriette Levitt was appointed to represent 8 

9 •etitioner" in his Post-Conviction proceedings. On January I0, 

I0 .997, Ms. Levitt filed a Petition for Post-Conviction Relief 

11 (consisting of five pages including the facts). On March 6, 1997 

12 's Petition for Post-Conviction summarily was denied. 

13 On March 12, 1997, after Ms. Levitt withdrew, citing 

l& rreconcilable differences between her and Petitioner, undersigned 
15 appointed to represent Petitioner "for the completion of his 

16 [ule 32 petition." Attachment B. On March 18, 1997 undersigned 
17 eceived the State's Motion to Vacate Dismissal of Counsel or, 

18 iternatively, to Clarify Role of Substituted Counsel (hereinafter 

19 "Motion"). 

20 SUMMARY OF THE ARGUMENTS. 

21 The State has no standing to petition fbi'S, Court, or any 

9• ther Court, regarding the appointment of counsel. More 

23 mportantly, the State has no standing to petition this Court, or 

other, to ."limit" the role of defense counsel. 

Petitioner has only set forth the procedural history that is limited to the issue of this 

25 

26 

27 

28 2 ER- 834 
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i. The State has no standin• to oppose this Court's 
appointment of Counsel. 

In Kn•pp 
v. Hardy, iii Ariz. 107, 523 P.2d 1308 (1974), the 

Arizona Supreme Court held that a prosecutor had no standing to 

object to association of counsel for an indigent criminal 

defendant. As the Court noted, "[n]ot only does it strike at the 

very heart of the adversary system...," but it is "unseemly" as 

well. Id. citing, State v. Madrid, 105 Ariz. 534, 468 P.2d 561 

(1970). Such participation violates the basic principles of the 

adversary system in which each side has the right and 

responsibility to prepare its own case, without interference from 

the other side. Id. 

The State should not be allowed to .take a position on the 

appointment of counsel as it creates the appearance of impropriety 

because of a clear conflict of interest. 

The State is directly interfering with Petitioner's right to 

counsel. Nowhere in the rule that sets forth appointment of 

counsel in post-conviction proceedings, does it allow for the 

consent of the Office of the Attorney General. Arizona Rules of 

Criminal Procedure, Rule 32.4(c). Nor does the statute allow 

•that the Office of the Attorney General outlin• what defense 

counsel may or may not file, Id.; nor should the rule. The roles 

of prosecution and the defense are different. Ther6 is no way 

that the prosecution should have any control or input in the 

defense attorney's representation. Knapp, supra. If they have a 

•elief that a defense attorney has violated any ethical rule, the 

3 ER- 835 
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prosecution can, at the completion of a case, file a complaint 

with the State Bar Association- just like the defense can do if 

he/she believes the prosecutor has violated any ethical rules. 

The State should not attempt in anyway to control or 

interfere in the defense of an individual- especially in a capital 

case. This would have too chilling an effect on any defense 

lawyer appointed to handle this type of case. A defense lawyer is 

bound by the law and the ethical rules- the prosecution can not be 

second guessing a defense lawyer's performance or threatening Itheir 
job. 

Furthermore, if the State is concerned about any potential 

.expense, it is this Court that guards the county's purse, not the IOffice 
of the Attorney General. This violates Petitioner's righ• 

to have counsel appointed'and his right to a fair trial and to put 

on a defense. AmendmentsFive, Six and Fourteen of the United 

States Constitution. 

2. The •pointment of new Counsel is critical in this 
case 

•" 

Under the Arizona Rules of Criminal Procedure, Rule 32.4(c) 

Petitioner is guaranteed the assistance of counsel in post- 

conviction, proceedings. December I, 1993. 

The State starts its challenge by asserting that "[t]here is 

no right to the effective assistance of counsel_, in Rule 32 

z. Although it is Petitioner's position that the State does not have standing to object 
to this Court's ruling, Petitioner does not want to waive any issues; therefore, he 
•vill address the merits of the State's Motion; however, he does not concede his 
)osition that the State has no standing to oppose this issue. 

4 
ER- 836 
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proceedings." However, in State v. Krum 3 182 Ariz. 108, 893 P.2d 

759 (Ariz. App. 1995), the Court of Appeals held that "for the 

right to counsel to be meaningful, it must encompass effective 

assistance of counsel." citing, Strickland v. Washington, 466 U.S. 

668, 104 S.Ct. 2052 (1984), which has been adopted in Arizona as 

the standard for effective assistance of counsel. State v. Nash, 

143 Ariz. 392, 694 P.2d 222 (1985). 

The Ninth Circuit Court...of Appeals held in Bonin v. Vasquez, 

999 F2d 425, 429 (1993), that the right to Due Process of Law 

under the United States Constitution included the right to 

effective assistance of counsel in post-conviction proceedings in 

some complex cases. Capital cases are complex. In capital cases, 

post-conviction proceedings are critical. Murray v. Giarratano, 

492 U.S. 1 (1989). 

In fact, because of the finality of a death sentence, the 

United States Supreme Court has consistently held that capital 

cases are different. Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 

1197 (1977). There is a higher standard applied. Id. 

Not only is Petitioner afforded the right to effective 

assistance of counsel through the United States Constitution, but 

also the Arizona Legislature has recently proclaimed their 

approval. A.R.S Section 13-4041(B) sets forth the qualifications 

needed for counsel representing a capital defendant in post- 

•. This case was later v•ated on o•er groun• by me Ar•ona Supreme Court in •me v. 
Krum, 183 Ar•. 288, 903 P.2d 596 (1995). This part of •e Court of Appe•s decision 
was not discussed and •ere•re not overruled. 

5 
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conviction proceedings 4 that counsel: 

l.Has been a member in good standing of the state bar 
of Arizona for at least five years immediately 
preceding the appointment, 

2. Has practiced in the area of state criminal appeals 
or post-conviction for at least three years immediately 
preceding the appointment. 

3. D±d not previously represent the capital defendant 
in the case either in the trial court or in the direct 
appeal, unless the defendant and counsel expressly 
request continued representation and waive all 
potential issues that are foreclosed by continued 
representation. 

•urthermore, A,R.S. Section 13-4041(C) states in part: 

The supreme court [Arizona] may refuse to certify.., or 

may remove an attorney from the list who meets the 
qualifications established under subsection B of this 
section if the supreme court determines that the 
attorney is incapable or unable to adequately represent 
a capital defendant. 

In addition, the State in its Motion asserts that Petitioner 

.oes not have a right to a "meaningful relationship" with his 

ttorney and that "a complete breakdown of the attorney-client 

elationship" is no reason to withdraw as counsel. Although it 

s true that there is no guaranteeto a "meaningful relationship", 

,n the contrary, if there is a "total breakdown in the attorney- 

zlient relationship, the court would [be] required to dismiss 

•ounsel and appoint another attorney." United States v. Wadsworth, 

30 F.2d 1500 (9th Cir. 1987). 

The State asserts that Ms. Levitt is a competen t attorney and 

.herefbre .should continue to represent Petitioner; h•wever, the 

ocus of a conflict between an attorney ahd a 
•lient is not 

Undersigned does not concede that because of A.R.S. Section 13-4041 Arizona is an opt- 
state for the purposes of federal review. 
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whether counsel is legally competent, but the.relationship itself. 

United States v. Walker, 915 F2d 480 (gth Cir. 1990); Bland v. 

Calif. Dept. of Corrections, 20 F.3d 1469 (9th Cir. 1994). 

In addition this would violate the ethical rules of 

professional conduct for lawyers, to force Ms. Levitt to continue 

to represent Petitioner if a conflict has arisen. The focus of 

whether Ms. Levitt can withdraw is not i) any expense that may be 

incurred by the county or 2) any complaint that the Office of the 

Attorney General may have. The focus should be whether the 

withdrawal can be accomplished without a material adverse effect 

on the interests of the client. Ethical Rule of Professional 

Conduct 1.16(b). 

3. The State has no standing re•ardin• the role of defense 
Counsel. 

The only person who can limit counsel's role is the client. 

"A lawyer may limit the objectives of representation if.the client 

consents after consultation." Ethical Rule of Professional Conduce 

1.2(c). It would be a conflict of interest if the State, the 

engity that is prosecuting and attempting to kill Petitioner, were 

allowed to direct Petitioner's counsel on a cours• of action she 

can or can not take. The law allows Petitioner £o file a Motion 

for Rehearing and a Petition for Review. Arizona R•les of Criminal 

Procedure, Rule 32.9. Similarly, much to the dismay of the State, 

Petitioner may request Leave to Supplement or 
Leave• to Amend; it 

is this Court's role to either grant or deny. any such:requests. 
To limit undersigned's role at this point woul•" violate 

Petitioner's Fifth Amendment right to counsel, as well as his Due 

7 ER- 839 
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Process rights. It would also create fundamental _error which 

would require .reversal. United States v. Atkinson, 297 U.S. 157, 

56 S.Ct. 391 (1936); State v. Woods, 141 Ariz. 446, 687 P.2d 1201 

(1984). 

Finally, it would be more efficient to, it needed, raise any 

other potential issues that Ms. Levitt did not raise at this time. 

In fact, the federal courts have consistently requested that 

these proceedings be completed not piece-meal, but in an 

effective, competent manner. French v. United States, 416 F.2d 

1149 (1969). It is more efficient to have a complete record for 

review than to have a case splintered, litigating one issue at a 

time, costing more money and incurring much more time. The Office 

of the Attorney General should not object to this proposition, 

since the prosecution is suppose to be seeking justice, not just 

convictions 5 

D. CONCLUSION. 

For the foregoing reasons, Petitioner respectfully requests 

this Court to deny the State's Motion to Vacate Dismissal of 

5. Iustice is not only innocence of the crime, but also the justice of imposing ttie de• 
•enalty. Sawyer v. Whitley, 112 S.Ct. 2514 (1992). It is the prosecutor's job to seek 
ustice- to only convict the guilty and not the innocent. Afterall, a prosecutor has the 
'esponsibility of a minister of justice and not simply that of an advocate. State v. Noriega, 
142 Ariz. 474, 690 P.2d 775 (1984); State v. Fisher, 141 Ariz. 227, 686 P.2d 750 (1984). 

8 ER- 840 
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:ounsel, or Alternatively, to Clarify the Role of Substituted 

:ounsel. 

RESPECTFULLY SUBMITTED this •__•day of March, 1997. 

LAW OFFICE OF CARLA G. RYAN 

llopy of the foregoing mailed/delivered .his•day of March, 1997, to: 

•he Hon. Judge Borowiec 
•ochise County Superior Court 
?.0. Drawer CT 
•isbee, AZ 85603 

•ric Olsson 
)ffice of the Attorney General 
100 W. Congress Bldg S-315 
•ucson, AZ 85701 

{ichard Dale Stokley, #92408 • 
•rizona State Prison Florence 
•.0. Box 8600 • 
•lorence, AZ 85232 

arizona Capital Representation Project (informal copy only) 
:/o Federal Habeas Unit 
!22 N. Central Ave. 
•hoenix, AZ 85004 
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GRANT WOODS 
ATTORNEY GF.•NHtAL 

ERIC J. OLSSON 
ASSISTANT ATTORI•Y GENERAL 
CR•flNAL AYPF.ALS SECTION 
400 W. CONGRE•, BLDG. $-3151 . '-: '::,- 

TUCSON, ARIZONA 85701-1367 
•ONE: (520• 628-6504 
(STATE BAR N• 010085) 

ATTORNEYS FOR PLAINTIFF 

ARIZONA SUPERIOR COURT 

COUNTY OF COCHISE 

STATE OF ARIZONA, 

PLAINTIFF, 

-VS- 

CR91-00284A 

OPPOSITION TO MOTION TO APPOINT 
CO-COUNSEL 

RICHARD DALE. STOKLEY, 

•. '..:::"•..• ,•:'" • •-DEFENDANT. (THE HON. MATTI-IEW W. BOROWlEC) 

The State of Arizona strenuously opposes Carla Ryan's motion to appoint co-counsel. 

Opposition is supported by the attached Memorandum of Points and Authorities. 

DATED this 20th day of March, 1997. 

Respectfully submitted, 

GRANT WOODS 

ATTORNEYS FOR PLAINTIFF 

This 
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MEMORANDUM OF POINTS AND AUTHORITIES 

A. ARGUMENT. 

AS the State • already argued in its motion of March 17th, 1997, This Court should vacate the 

appointment of Carla Ryan and reinstate attorney ttarriette Levitt as Stokiey's Rule 32 counsel. For 

the same reasons, this Court should reject Ms. Ryan's request for co-counsel. There was no valid 

basis for allowing Ms. Levitt to withdraw, and her appointment should be reinstated--limited as it is 

now to the purely legal, review procedures under Rule 32.9(a) and (c) (motion for rehearing and 

petition for review). Moreover, it is plain from Ms. Ryan's motions that she intends to ignore the 

finality of this Court's order denying the Rule 32 petition. She requests additionaltime and the 

appointment of co-counsel to "complete" the petition because "numerous valid [unspecified] issues 

were not raised," and because Harriette Levitt allegedly was "ineffective as Rule 32 counsel. 

(Request for Extension to File a Motion for Reconsideration, dated Mar. 18, 1997.) Without a doubt, 

Ms. Ryan's request for a side-kick (from her own law firm) contemplates milking this case for all it 

is worth as a cash cow. 

In addition, Ms. Ryan's motion labels this case •extm-ordinary" [sic], but offers nothing to 

explain why, other than that it is a capital case. See State v. Bolton, 182 Ariz. 290, 299, 896 P.2d 

830, 839 (1995) (capital case had no "extraordinary circumstances" warranting extra briefing)..As 

mentioned above, all-that remains of these proceedings is to seek review of this Court's judgment--not 

to add new claims, which would be precluded under Rule 32.2(2) for failure to raise them in the 

already-adjudicated petition. Even before judgment is entered, amendments to Rule 32 petitions are 

not permitted except by leave of the Court, and only "on a showing of extraordinary circumstances." 

A.R.S. § 13-4236(I)). No such showing could be made here. FIarriette Levitt, an experienced 

defense attorney, has already been paid to become familiar with the record and has submitted the 

claims she deemed worthy. There is nothing extraordinary about submitting the paperwork necessary 

to preserve those issues for subsequent state and federal revlew. 

Again, there is no right to.the effective assistance of counsel in Rule 32 proceedings. State v. 

Mata, I85 Ariz. 319, 337, 916 P.2d 1035, 1053 (1996). Thus, Stoldey's and Ms. Ryan's opinions 

about Ms. Levitt's performance are •'relevant, as were Ms. Levitt's reasons for requesting withdrawal. 

2 ER 843 
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This Court should honor its own judgment and reinstate Ms. Levitt for the limited purpose of seeking 

review. Ms. Ryan should be taken off the case and her motions denied. Capital litigation is not an 

unlimited pot-boiler for the enrichment of private attorneys. 

B. CONCLUSION. 

Only the review procedures remain in this Rule 32 action, and there is no good reason to replace 

Han-iette Levitt with another attorney--especially not one who has made clear from the outset that she 

does not intend to follow the rules. Attorney Ryan should be removed and her motions denied. 

RESPECTFULLY SUBMITTED this 20th day of March, 1997. 

GRANT WOODS 

ASSIST• A'•rOR.NEY •• 
CRIMINAL APPEALS SECTION 

ATrORNEYS FOR PLAINTIFF 

COPIES of the foregoing were deposited 
for mailing this 20th day of March, 1997, to: 

HARRIETTE E LEVITT 
485 S. Main Avenue 
Tucson, AZ 85701 

CARLA G. RYAN 
6987 N. Oracle 
Tucson, AZ 85704-4224 

Attorneys for Defendant 

CHRIS M. ROLL 
Deputy County Attorney 
Drawer CA 

24 
Bisbee, AZ 85603 /•_ • 

CRM92-1193 
25 921193.coc 
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LAW OFFICE OF CARLA G. RYAN 
6987 North Oracle Road 
Tucson, Arizona 85704 
(520) 297-1113 
State Bar Nos: 004254/017357 
Attorneys for Petitioner 

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

THE STATE OF ARIZONA, 

Respondent, 

vs. 

RICHARD DALE STOKLEY, 

Pe•tioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Cochise County No. 
CR-9100284A 

REQUEST FOR EXTENSION TO 
FILE A MOTION FOR 
RECONSIDERATION 

Petitioner, RICHARD DALE STOKLEY, by and through h•s attorney 

undersigned, hereby respectfully requests th•s Court to grant a fifteen (15) day 

extension to f•le a Morion for Reconsideration on the grounds and for the reasons set 

forth in the attached Memorandum of Points and Authorities. 

RESPECTFULLY SUBMITTED th•s/__•day of March, 1997 

Attorney for Petitioner 

ER 845 

Case: 09-99004     11/19/2012          ID: 8406742     DktEntry: 103-2     Page: 166 of 189



1 

2 

6 

7 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2• 

MEMORANDUM. OF POINTS AND AUTHOmTIES 

On March 6, 19997 Petitioner's Petition for Post•Conviction Relief was denied. 

Attachment A. On March 12, 1997, after Petitioner's counsel requested to withdraw, 

citing irreconcilable differences between her end Petitioner, undersigned was 

appointed to represent Petitioner "for the completion of his Rule 32 petition" by the 

trial court. Attachment B. After a review of Petitioner's file it has become evident 

that undersigned should file a Motion for Reconsideration of the Superior Court's 

denial of the Petition for Post-Conviction Re/ief because numerous valid issues were 

not raised in the Petition that need to be addressed, prior counsel improperly and 

wrongfully argued the standard for a finding of ineffective •ssistance of counsel 

pursuant to Strickland v. Washine•ton, 466 U.S. 568, 104 S.Ct. 2052 (1984), and 

because prior counsel was ineffective herself in representing Petitioner during the 

Post-Conviction proceedings. 

Currently the Motion for Reconsideration is due March 21, 1997, fif•:•_n (15) 

days from the iris1 court's order. See, Rule 32.9 of the Arizona Rules of Criminal 

Procedure. A fifteen (15) day extension will make the Motion for Reconsideration 

due April 5, 1997. 

Petitioner respectfully requests a fifteen (15) day ex_•t•nsion in order to 

•dequately review the file and prepare the Motion for Reconsi.d'eration, as well as to 

nmet end confer with Petitioner. Undersigned is presently sdheduled to visit with 

Petitioner on Friday, March 21, 1997, at the Arizona State Prison /n Florence, 

Arizona. 

This request is made in good faith and not to unduly delay th• proceedings. 

2 ER- 846 
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For the foregoing reasons, Petitioner respectfully requests th•s Court to grant 

his Request For Extension to FLIe a Motion for Reconsideration. 

RESPECTFULLY SUBMITTED tb_is •.•__day of March, 1997. 

CAma• G 
Attorney for Petitioner 

Copy o_f• the foregoing mailed/delivered 
this•day of March, 1997, to: 

The Hon. Judge Borow•ec 
Cochise County Superior Court 
P.O. Drawer CT 
Bisbee, AZ 85603 

Eric OIsson 
Office of the Attorney General 
400 W. Congress Bldg. S-315 
Tucson, AZ 85701 

Richard Dale Stokley, #92408 
Arizona State Prison Florence 
P.O. Box 8600 
Florence, AZ 85232 

A•_zona Capital Representatiun Project (informa2 
c/o Federal Habeas Urdt 
222 N. Central Ave. 
Phoenix, AZ 85004 

copy only) 

ER- 847 
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LAW OFFICE OF CARLA RYAN 
6987 North Omde 
Tucson, Arizona 85701 
(520) 297-1113 
State Bar No. 004254/17357 

IN THE SUPERIOR COURT OF THE STATE OF .ARIZONA 

IN AND FOR THE.COUNTY OF COCHISE 

STATE OF ARIZONA, ) 

Plaintiff, 
) 

VS. ) 
) 

RICHARD DALE STOKELY, ) 
) 

Defendant. ) 

No. CR- 91-00284 A 

REQUEST TO HAVE 
CO-COUNSEL APPOINTED 

(Hon. Judge Borowiec) 

Defendant, RICHARD DALE STOKELY, by and his through counsel undersigned, 
hereby respectfully requests this court to appoint Leticia Marquez of the Law Offices of 

Carla Ryan to be co-counsel in the above matter. This matter is a capital case and 

should be considered extra-ordinary. 

It is respectfully requested that she receive $40.00 per hour for the work that she 

completes on this matter pursuant to the Cochise County Court Administration pay scale. 

Undersigned, Carla Ryan, was appointed on March 13, 1997 to represent the 

defendant for the completion of the Rule 32 Petition that was denie•io'n March 6, 1997. 

This request is made in good faith and not to unduly delay the proceedings in this 

matter. 

RESPECTFULLY SUBMI'I-I'ED this ._/c£ day of Mamh, 1 

LAW OFFICE OF CARLA R•N: 

Attorney for Appellant 
ER 852 
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Copy of the fo.];e.going 
mailed this • day of 
March, 1997 to: 

Judge Borowiec 
Cochise County 
Superior Court 
P.O. Drawer CK 
Bisbee, AZ 85603 

Eric Olsson, Esquire 
Assistant Attorney General 
400 W. Congress, #s315 
Tucson, AZ 85701 

Richard Stokely, #92408 
A.S.P.C.- Florence 
CB-6 
P.O. Box 8600 
Florence, AZ 85232 

Arizona Capital Representation Project 
(informational copy only) 
Federal Public Defender's Office 
222 North Central Ave. 
Phoenix, AZ 85004 

ER- 853 
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1 WOODS. 
ATrORNEY GENERAL 

ERIC J. OLSSON 
•ANT ATTORNEY GENERAL 

400 W. CON•RF,•, BLDG. S-315 
TUCSON, ARIZONA 85701-1367 
TELEPHONE: (•20) 628-6504 
(STATE BAR NUMBER 010085) 

A1WORNEYS FOR PLAINTIFF 

ARIZONA SUPERIOR COURT 
COUNTY OF COCHISE 

STATE OF ARIZONA, 

RICHARD DALE STOKLEY• 

:.- ,' :.... .-..: DEFENDANT. 

CR91-00284A 

MOTION TO VACATE DISMISSAL OF 
COUNSEL OR, ALTERNATIVELY, TO 
CLARIFY ROLE OF SUBSTITUTED 
COUNSEL 

(THE HON. MATTHEW W. BOP, OWIEC) 

For the reasons stated in the attached Memorandum of Points and Authorities, the State of 

Arizona respectfully requests that this Court vacate the order replacing Rule 32 counsel Harrlette 

Levitt, or alternatively, clarify the limited role of substituted counsel Carla Ryan. 

DATED this 17th day of March, 1997. 

Respectfully submitted, 

GRANT WOODS 

ASSISTANT ATTORNEY GENERAL 

ATTORNEYS FOR PLAINTIFF 

ER- 854 
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IV[EMORANDUM OF POINTS AND AUTHORITIES 

A. SUMMARY OF THE ARGUMENTS. 

This Court should reinstate attorney Harriette Levitt as Stoldey's Rule 32 counsel and should 

vacate the appointment of Carla Ryan, because this Court has already denied the Ru|c 32.petition by 

final order, and because there is no justificationfor removing one attorn•, who has alreadyreviewed 

the record (at Cochise County's expense) for another who has not, simply because Mr. Stokley is 

dissatisfied with the way Ms. Levitt has handled the case so far. All that rema.'ms of the pending 

action is for counsel who filed the petition to take steps toward seeking reconsideration and/or review 

by the Arizona Supreme Court. Those duties require neither the approval nor the participation of Mr. 

Stokley. 

B. ARGENTS. 

1. There should be no 
replacement of counsel. 

There is no fight to the effective assistance of counsel in Rule 32 proceedings. State v. Mata, 

185 Adz. 319, 337, 916 P.2d 1035, 1053 (1996). Thus, Stoldey's alleged dissatisfaction with Ms. 

Levitt's performance isirrelevant, 
as are Ms. Levitt's only asserted grounds for withdrawal.: references 

to "a complete breakdown of the attorney-client relationship" and to a concern about "[Stokley's] Rule 

32 attorney's effectiveness." (Motion to Withdraw and Order, submitted Mar. 10, 1997.) Even. in 

proceedings whereeffective representation is guaranteed, the guarantee does not extend to a 

-"meaningful" relationship with one's attorney. Morris v. Slappy, 461 U.S. 1, 14, 103S. Ct. 1610, 

1617, 75 L. Ed. 2d 610 (I983). HarrietteLevitt is a seasoned, experienced criminal defense attorney. 

Only legal questions remain in the pending proceedings, and Mr. Stokley's dissatisfaction apparently 

did not arise until he learned the petition had been unsuccessful. Before this Court entered judgment, 

Ms. Levitt never complained of any trouble preparing or filing the petition. 

There is no valid reason for allowing Ms. Levitt to abandon this case at this point on grounds 

of "ineffectiveness," or for paying yet another defeme attorney to review the voluminous record for 

the first time. This Court should vacate the order allowing Ms. Levitt to withdraw. 

ER- 855 
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2. If counsel is to be replaced, this Court shouM clarify the limited extent of the 
appointment. 

Alternatively, if counsel is nevertheless to be replaced, this Court should expressly limit the 

appoinunent to pursuing the remedies specified under Rule 32.9(a).and (c) (motion for rehearing and 

petition for review). The Office Administrator's order states that Carla Ryan has been appointed "for 

the completion of the Rule 32 petition," (emphasis added), suggesting that Ms. Ryan might be allowed 

to supplement the already-adjudicated petition in some manner. The roles do not allow for any such 

thing, and this Court should make that fact clear to avoid abuse, confusion, and unnecessary expense. 

D. CONCLUSION. 

Stokley's Rule 32 claims have already 'been adjudicated, and only the review procedures remain. 

This Court should vacate its order allowing Harriette Levitt to withdraw and should allow Ms. Levitt 

a reasonable extemion of time in which to seek review ff she sees fit. Alternatively, if this Court 

decides that Carla Ryan's substitution for Ms. Levitt is appropriate, this Court should expressly limit 

Ms. Ryan's role to the review procedures available under Rule 32.9(a) and (c). 

RESPECTFULLY SUBMITTED this 17th day of March, 1997. 

GRANT WOODS 

ASSISTANT ATTORNEY GENERAL 
CRIMINAL APPEALS SECTION 

.ATTORNEYS FOR PLAINTIFF 

ER 856 
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1 COPIES of the foregoing were deposited 
for mailing this 17th day of March, 1997, to: 

2 

3 HARRIETTE P. L•VITT 
485 $• Main Avenue 

4 Tucson, AZ 85701 

5• 
CARLA (3. RYAN 

6 6987 N. Oracle 
Tucson, AZ 85704-4224 

7 
Attorneys for Defendant 

8 

9 
CHRIS M. ROLL 

10 Deputy County Attorney 
Drawer CA 

11 Bisbee, AZ 85603 

12 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
CRM92-1193 
921193.mva 
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HARRIE'I-rE P. LEVITT 

4BS '¢OUTI4 MAIN AVENUE 

TUCSON, ARIZONA 82701 

{B20) 624-0400 

FAX (520) 620-092| 

PIMA COUNTY COMPUTER NO. 343•O 

Attorney fo• 
Defendant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE CQUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

vs. 

RICHARD DALE STOKLEY, 

Defendant. 

NO. CR91-00284A 

AFFIDAVIT ACCOMPANYING 
MOTION FOR COMPENSATION 
OF APPOINTED COUNSEL 
(Final) 

(Assigned to Judge Boroweic) 

STATE OF ARIZONA 

County of Pima 

HARRIETTE P. LEVITT, being first sworn says as follows: 

I was appointed on April 17, 1996 by the Superior Court, State 

of Arizona, to represent Defendant in his Rule 32 Petition in 

the above-captioned matter. Counsel withdrew from 

representation of Defendant due to irreconcible differences on 

March 13, 1997. To date, the representation has involved the 

following: 

o4/19/96 

o4/•9/96 

o4/19/96 

Letter to client 

Letter to Ivan Abrams 

Letter to Bob Arentz 

.2 

.2 

.2 

ER 859 
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o5/ol/96 

o5/oi/96 

o6/14/96 

o6/16/96 

08/26/96 

o8/1•/96 

o8/15/96 

08/16/96 

o8/1•/96 

08/19/96 

08/21/96 

08/22/96 

08/23/96 

09/27/96 

10/03/96 

lO/21/96 

L0/21/96 

L0/25/96 

L0/25/96 

1/07/96 

2/20/96 

.2/22/96 

.2/23/96 

Collect telephone call from client 

Telephone call from Ivan Abrams 

Research 

Research 

Review file 

Review file 

Review file 

Review file 

Review file 

Prepare subpoena 

Review file 

Review file 

Review file 

Dictate motion to extend Rule 32 deadline 

Review letter from client and dictate 
response 

Telephone call to Arizona Capital 
Representation 

Letter to Ivan Abrams 

Tel•phone call to Attorney General 

Letter to Ivan Abrams 

Dictate motion to extend Rule 32 deadline 

Review transcripts 

Review transcripts 

Review transcripts 

Review transcripts 

Review transcripts 

ER- 860 

.4 

.2 

2.5 

1.O 

2.0 

6.0 

8.0 

4.0 

2.0 

.2 

4.5 

2.0 

6.0 

.2 

.3 

.2 

.2 

.2 

.2 

.2 

4.0 

6.0 

4.5 

4.5 

5.3 
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12/26/96 

12/26/96 

12/26/96 

12/26/96 

12/26/96 

12/26/96 

12/26/96 

12/27/96 

12/27/96 

12/27/96 

12/30/96 

Ol/O8/97 

Ol/3O197 

Ol/3O197 

o2/26197 

o2/27197 

02/27197 

03/07197 

•3/lo/97 

]3/10/97 

)3/13197 

)3114197 

Reviewtranscripts 

Telephone call to Ivan Abrams 

Telehpone call to Lynn Foster 

Telephone call to Robert Arentz 

Telephone call to Perry Hicks 

Telephone call to Phillip Maxey 

Research 

Draft Rule 32 and affidavits 

Telephone call to •hillip Maxey 

Dictate affidvit 

Telephone call from Perry Hicks 

Letter to Phillip Maxey 

Telephone call from DOC 

Collect telephone call from client 

Review letter from court and client 

Review State's opposition, dictate 
reply 

Letter to client 

Review of inquiry.from State Bar 

Dic£ate response response to State 
Bar inquiry 

Dictate motion to withdraw 

Telephone call from Carla Ryan's office 

Conference with Carla Ryan's assistant 

TOTAL HOURS 

TOTAL FEES @ $45/Hr. 

COSTS: Photocopy charges 
Long distance 

4 

ER 861 

5.5 

.5 

.4 

.5 

.2 

.2 

4.0 

3.5 

.4 

.6 

.3 

.2 

.2 

.3 

.5 

1.0 

.5 

.2 

.2 

.3 

85.2O- 

3,834.00 

72.25 
42.83 
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Postage 
Process service 
Records Sheriff's Department 

.55 
120.00 
11.30 

TOTAL COSTS 246.93 

GRAND TOTAL OF FEES AND COSTS $4,080.93 
RESPECTFULLY SUBMITTED this 17th day of March, 19 7. 

HARRI•TE p. LEVIT• 
Attorney for Defendant 

SUBSCRIBED AND SWORN to before me this 17th day of 

March, 1997, by }L•RRIETTE P. LEVITT, Attorney for Defendant. 

My Commission Expires: 
" 

/ / 

Notary Public 

NOTARY P"UBUC ,A•ZONA PIM_A COUNTY' 

ER- 862 
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HARRIETTE P. LEVITT 

485 SOUTH MAIN AVENUE 

TUCSON, ARIZONA 85701 

(520) 624-0400 

F/•X (520) 620-0921 

PIMA COUNTY' COMPUTER No. 34320 

A•omcy {or Bar Number 7077 

Defendant 

{SP BELOW FOR {=;LING STAMP ONLY) 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

vs. 

RICHARD DALE STOKELY, 

Defendant. 

NO. CR91-00284A 

MOTION TO WITHDRAW 
AND ORDER 

(Assigned to Judge Bor.owiec) 

COMES NOW Harriette P. Levitt, undersigned, and hereby 

moves to withdraw as attorney for the Defendant for the reason 

that irreconcilable differences have arisen. Defendant has 

filed complaints against counsel regarding her performance on 

his Rule 32 proceedings. There has, therefore, been a 

complete breakdown of the attorney-client relationship. 

Since this is a death penalty case, Defendant's Rule 32 

petition should be decided on its merits, without collateral 

issues relating to his Rule 32 attorney's effectiveness. 

Wi{EREFORE, for the foregoing reasons, Harriette P. Levitt 

respectfully requests this court allow her to withdraw as 

ER- 866 
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attorney of record for Defendant on his Rule 32 proceedings. 

RESPECTFULLY SUBMITTED this lOth day of March, 1997. 

Attorney for Defendant 

ORDER 

Pursuant to the foregoing motion and good cause appearing 

therefor, 

IT IS HEREBY ORDERED that Harriette P. Levitt be and 

hereby is withdrawn as attorney of record for Defendant on his 

Rule 32 proceedings and that 
•.•. (• '•..•. •J- 

be 

appointed to represent•efendant in her place and stead. 

Copy of the foregoing delivered 
this 10th day of March, 1996, 
to: 

Eric Olsson, Esquire 
Assistant Attorney General 
400 W. Congress, #$315 
Tucson, Arizona 85701 

And Mailed to: 

Richard Stokely, #92408 
Arizona State Prison 
CB-6 
P. O. Box 8600 
Flo•ence, Arizona 85232 

ER 867 
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HARRIETTE P. LEVITT 
485 SOUTH MAIM AVENUE 

TUCSON, ARIZONA S5701 

(•20) 62,¢-0400 

FAX (520) 620-0921 

PIMA. COUNTY COMPUTER No. 34320 

(37•.c-- BELOW FOR FILING STAMP ONLY} 

FILED 
_M 

Attorney [o• 
Bar Number 7077 

Defendant/Petitioner 

JAN 1 0 1997 

DENISE LUNDIN GLASS 
CLERK SUPERI OR CO U RT 
BY DEPUTY 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, ) 

Plaintiff/Respondent, ) 
) 

VS. ) 

RICHARD DALE STOKELY, ) 

Defendant/Petitioner. ) 
) 

NO. CR•9100284A 

PETITION FOR POST- 
CO•ICTIONPJ•L•EF 

(Assigned to Judge Borowiec) 

COMES NOW, the Petitioner, by and through his attorney 

undersigned, and pursuant to Rule 32.6, Arizona Rules of 

Criminal Procedure, submits his Rule 32 Petition. This petition 

is supported by the attached Memorandum of 'Points and 

Authorities. 

RESPECTFULLY SUBMITTE D this 8th day of January, 199•. 

HARRIETTE P. LEVITT / 

Attorney for Petitioner 

ER- 872 
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MEMOR•d•DUM OF POINTS • AUTHORITIES 

FACTS: 

On the Fourth of July weekend, 1991, a community celebration 

was staged near Elfrida. The focus of these celebrations was the 

Best Yet Service Station, located near the state highway. Mary 

Snyder and Mandy Meyers, two teenage girls from Elfrida, were 

among those in attendance. Petitioner Richard Stokley was also 

in attendance, performing as. a stuntman in the "Old West" 

reenactment. He was visited at the site by Randy Brazeal. 

Maryand Mandy, along with a number of other children, camped 

out at the service station during the celebration. The 

youngsters were eventually separated by gender. Mary and Mandy 

were seen leaving the girls' tent at approximately 1:00 a.m. on 

July 8, 1991. They were observed entering a car occupied by 

Petitioner and Randy Brazeal. They were not seen alive again. 

Randy Brazeal contacted Chandler police several hours after 

the crime to confess to his involvement. He stated that he and 

Petitioner had sexually assaulted and killed the two, girls. As- 

a result, Petitioner Richard Stokley was located an• arrested at 

a Benson truck stop by Benson police officers Bunnell and 

Moncada. 

Detective Sergeant Rodney Wayne Rothrock and Detective David 

Bunnell interviewed Petitioner. During the course 
of:. this 

interview, Petitioner made a full confession of his involvsment 

in the offense. The tape of this confession was played for the 

jury, and transcripts of the tape were published. 

2 ER 873 
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Petitioner admitted to engaging in sexual intercourse with 

"the brown haired girl", but denied raping her. He also admitted 

participating in the killings, disposing of the bodies, and 

burning the girls' clothing. He indicated that Randy Brazeal had 

been a willing and equal participant in the crimes, having.had 

sex with both of the girls and killing one. 

Petitioner later directed law enforcement officials to the 

scene of the crime. Search and rescue teams were dispatched to 

the area, and the bodies were recovered from an abandoned, muddy 

mine shaft. 

Autopsies were performed by Cochise County Medical Examiner 

Dr. Guery Flores. Biological samples were taken from the victims 

as well as their accused assailants. Dr. Flores determined the 

cause of death of both victims to have been "manual" 

strangulation. Although a semen sample was recovered from the 

body of Mandy Meyers, no such examination was possible on the 

body of Mary Snyder, because Snyder's body cavities had filled 

with mud from the mine shaft. As such, it was imp•ssible to 

verify the identify ofher attacker. 

Petitioner was charged with two counts of Kidnapping a Minor, 

two counts of Sexual Assault upon a Minor, two counts of Sexual 

Conduct with a Minor, and two counts of First-Degree Murder. He 

was found guilty of all charges. A stipulated sentence Df 69 

years was set on the "non-capital" offenses. A death 
sentence 

imposed on each of the homicide counts. 

The Arizona Supreme Court affirmed Petitioner's •onvictions 

3 ER 874 
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and sentences State v. Stokley, 182 Ariz. 505, 898 P.2d 454 

(1995) (Exhibit A attached). The Supreme Court found that 

Petitioner's attorney had made no effort to show actual 

prejudice of the jury at the time of trial and, therefore, 

refused to overturn his convictions based on the issue of change 

of venue. The court found it could not presume prejudice under 

the facts of the case, and because trial counsel made no effort 

to show actual prejudice by refusing to pass the panel, there 

was no basis upon which to find the trial court improperly 

denied the original motion for change of venue, 182 Ariz at 513- 

514. 

The United States Supreme Court denied Petitioner's 

petition for writ of certiorari. Subsequently, a notice of post- 

conviction relief was filed. This court now has jurisdiction 

pursuant to Rule 32, Arizona Rules of Criminal Procedure. 

LEGAL: 

I. IneffectiveAssistance of Counsel 

The standard for determining whether counsel is effective is 

whether under the circumstances the attorney showed at least 

minimal competence in representing the criminal defendant. 

Strickland v. Washinqton, 466 U.S. 668, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984); State v. 
Schult.•, 140 Ariz. 222, 681 P.2d 

374 (1984); State v. Watson, 134 Ariz. I, 653 P.2d 351 (•982). 

Under this standard our courts have held that whether defense 

counsel Showed minimal competence depends on whether his acts or 

omissions are a crucial part of the defense. In addition, 

ER- 875 
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counsel's performance will be judged upon the basis of 

reasonableness under the prevailing professional norms. State 

v. Nash, 143 Ariz. 392, 694 P.2d 222 (1985). 

The defendant who alleges he was denied effective 

assistance of counsel must "first establish that counsel's 

errors or omissions reflect a failure to exercise skill, 

judgment or diligence of a reasonable competent attorney, and 

second, defendant must establish that he was prejudiced by 

counsel's errors or omissions." United States v. Hoffman, 733 

F.2d 596 at 602, cert. denied 105 S.Ct. 521, 469 U.S. 1039, 83 

L.Ed.2d 409. 

One of the most persuasive issues available to Petitioner on 

appeal was the court's denial of his motion for change of venue. 

Defense counsel, however, failed to properly preserve that issue 

for appeal by failing to object to the jury panel at the time of 

jury selection. The Arizona Supreme Court found that because of 

this failure there was nothing in the record to indicate that 

Petitioner still felt the jury panel was unfairly•Tprejudiced 

against him. 

It is submitted that trial counsel fell below the standards 

for minimal competence in the legal community by failing to 

preserve this important issue for appeal. 

Appellate counsel, Ivan Abrams, argued this issue as 

fundamental error but failed to cite any provisions of the 

Federal Constitution which applied to this issue. As a result, 

the State successfully argued in its opposition to t•e petition 

ER 876 
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for certiorari to the United States Supreme Court, that 

Petitioner had failed to preserve this issue as a Federal 

Constitutional issue in the State Court, and was, therefore, 

precluded from raising it at the Federal level. 

II. Suppression of Brad• Material. 

In a telephone .conversation with co•sel •dersi•ed on 

Dece•er 27, 1996, Mr. Foster revealed that he provided daily 

reports of his activities on this investigation to Mr. Hicks. 

Co•sel undersigned also contacted Robe• Aren•z, who 

•ep•esanted Petitione• at t•ial. Mr. A•antz f•is •ha• h• was a• 

sometime aware of •. Foster's •heo•y of the case but that •he 

evidence had no• been disclosed •o him p•ior to trial. •. 

A•en•z also stated that the existence of such .evidence :would 

have b•en useful to •mp•ach Randy B•az•al's c•edibil•t•, 
inasmuch as th• defens• theo• of the case •as that B•azeal was 

•he pianne• and •ing leade• •d primar• actor in the c•imes. N•. 
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Arentz agreed that evidence linking Brazeal to a satanic cult 

would have also been helpful to prove this theory of the case 

and possibly secure a more lenient sentence for Appellant. 

A colorable claim for newly discovered evidence is present if: 

evidence appears on its face to have existed at time of trial 

but was discovered after trial; the motion alleges facts from 

.which the court can conclude that defendant was diligent is 

discovering facts and bringing them to the court's attention; 

evidence is not simply cumulative or impeaching; evidence is 

relevant to the case; and evidence is such that it would likely 

have altered the verdict, find, or sentence if known at the time 

of trial. State V. Maryland, 162 Ariz. 51, 781 P.2d 28 (1989). 

In the instant case, the reports constitute exculpatory 

evidence which existed at the time of Petitioner's trial. It 

should have been disclosed pursuant to Brady v. Maryland 373 

U.S. 83 (1963). The reports were never disclosed to defense 

counsel. 

It is submitted that the State's failure to di•lose this 

evidence violates Brady v. Marilyn and that Petitioner is, 

therefore, entitled to a new trial. 

RESPECTFULLY SUBMITTED this 8th day of January, 1997. 

HARRIETTE P. LEVITT 
Attorney for Petitioner 
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VERIFICATION 

STATE OF ARIZONA 
) SSo 

County of Pima 

HARRIETTE P. LEVITT, being first duly sworn upon her oath, 

deposes and says: 

That she is the attorney for Petitioner in the 'above entitled 

and captioned matter; 

That she has read the foregoing Petition for Post-Conviction 

Relief and knows the contents thereof; that the information 

contained therein was provided to her by Petitioner; that the 

same are true and correct to the best of her knowledge, 

information and belief; and that pursuant to A.R.S. Section 13- 

4235, this Petition contains all known grounds for relief under 

Rule 32. 

SUBSCRIBED AND SWORN TO before me this 8th day o..f January, 

1997, by HARRIETTE P. LEVITT, attorney for Petitioner herein. 

My Commission expires: 

Copy of the foregoing delivered 
this 8th day of January, 1997, to: 

Deputy County Attorney 
Drawer CA 
Bisbee, Arizona 85603 ER 879 
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And Mailed to: 

Richard Dale Stokely, #92408 
Arizona State Prison 
CB-6 
P.O. Box 629 
Florence, Arizona 85232 
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